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The New ILO Recommendation
on Social Security

JearMichel Servais

1. TheNew ILO Recommendation on Social Security

The present article sets its sights on the efforts made by the International
Labour Organisation (ILO) to extend coverage of social security to the
poorest countries. This is by no means an easy task, all th&omore
because legislation regulating social security has long been a contentious
issue, particularly in relation to labour market rigidity and the need to
streamline the system in order to raise competition and social progress in
less developed countries.dded, in some circles the future of
international labour standards is viewed with a considerable degree of
pessimism, and the rapid growth of the informal sector in both
industrialized and developing countries is frequently recalled to underline
the declie of the ILO in terms of standard setting.

There is no doubt that a perfect and universal Social Justice, based on a
totally equitable institutional framework, is out of reach. If identified, such

a system would require for its implementation a sovéveidd State

that does not existHowever, this does not mean that one cannot search
for concrete answers which fit well with the present state, or to find
recourse whenever possible to a legal framework that is flexible enough to
adjust to different sittians. The ideal is often the enemy of the good.

* Jea-Michel Servais is Visiting Professor at the Universitiegégeand Gerona and
Former Director of the International Labour Organisation (ILO). This article presents
some of the conclusions of his bawternational Social Securitg bavpublishedo®n

by Kluwer.

LA. SenThe Idea of Judfieaguin Books, London, 2009.
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JEAN-MICHEL SERVAIS

Concerning the paper, Section | will consitier difficulties that
precarious workers meetenjoy social security protection, even those in
rich countries. In Section Il, the attempt on the part ofLibetd afford
minimum protection to the poorest, even inlélss developembuntries,

will be investigated. Such an effort has led to the adoption of
Recommendation No. 202 on social protection floors.

2. Social Security and Precarious Workers

2.1.Vulnerable Workers

Openended contracts have been the most widespread form of
employment for a number of years now. More recently, new methods of
work organisation, often stemming from the willingness to provide
undertakings with higher levels of flexybilfostered the recourse to
alternative working arrangements. The phenomenon peaked under the
pressure of competition and as a result of globalisation, that is following
the internationalization of the market economy, and in response to
scientific and tdnological developments.

Employers were determined to make their companies more profitable and
to reduce labour costs, and this state of affairs prompted them to
experiment on new forms of work. Concurrently, public authorities
encouraged the conclusidndoverse employment relationships in order

to cope with unemployment issues that cannot be solved otherwise.

It is these circumstances which explain why alternative forms of
employment are often associated with precarious work, yet this
connection is noalways accurate: a mother can ask for dirpart
assignment although employed on an-epded contract.

Nevertheless, workers under these working arrangements are usually more
vulnerable because they report lower levels of job security and social
protedion, and they encounter difficulty to organize themselves in trade
unions. Further, they are paid less and hardly enjoy supplementary
benefits, also because they barely access traditional social security schemes
(pension, unemployment and family allove&ameel so forth).

They are usually excluded from collective bargaining and they are not
provided with the safeguards detailed in the individual employment
contract.

www.adaptinternational.it



THE NEW ILO RECOMMENDATION ON SOCIAL SECURITY

These positions are usually filled by women, young people, the elderly,
immigrants and lathose looking for a second or third job when
remuneration for the first one is inadequate.

The terms and conditions characterising segmented emplégngetihe

quest for greater flexibility and the often precarious nature of their
employmen® explainthe difficulties, at national and international level,

of laying down necessary regulatory provisions.

Do international social security standards apply to all these forms of
employment? The answer is not straightforward, but lies somewhere in
between. livould be crucial to review, on a case by case basis, the main
fields of international social security law and assess whether the relevant
standards are appropriate to certain forms of work or employment.

The conventions on social security adopted sin@ndhef the Second
World War deal with wage earners or, more broadly, the working or
resident population, with some of them specifically addressing
apprenticéslt is nevertheless true that workers in unstable situations find
it very difficult to join saal security schemes.

The ILO Constitution envisaged the possildlity some cases even the
obligationd to introduce the notion of flexibility into the legislative texts
enforced, al so as a way oOto have due r ec
climatic caditions, the imperfect development of industrial organization,
or other special circumstances make the industrial conditions substantially
di fferento

The International Labour Conference (ILC) has therefore integrated
flexibility clauses into establhmechanisms of protection. Among
other things, this move made it possible to exclude a number of industries
or categories of workers from certain safeguards provided so far.

Those exceptions particularly affected theewsgifoyed, apprentices,
homeworkers, and those operating in the informal economy. Yet this
issue should be dealt with carefully in order not to deprive these workers
of forms of protection needed.

The case of casual workers, but also of Wwaornieers if one considers the
rates of occupinal injuries and disedsés worthy of note as further

ILO recommendations frequently require that these restrictions are
repealed, gradually if needed.

rd

2 Seehe Employment Injury Benefits Convention (No. 121), 19644 the Invalidity,

Odage and Survivorsod BenefAitt9and@danthent i on ( No. 17
Medical Care and Sickness Benefits Convention (No. 130)\rl. 969,

3 Art.19, par. 3 of the Constitution.

4 SeeConvention No. 121, Art. 4 (2) (b).

@ 2012 ADAPT University Press



JEAN-MICHEL SERVAIS

It should be noted that these workers have difficulty meeting the
conditions to draw benefits, vike obligation to have worked or paid
social contributions for a minimum period (or worked for a minimum
number of hours or paid a minimum amount of contributions). Along the
lines of what has been laid down by provisions at a national level,
Convention M. 102 and more recent conventions concerning social
security devise qualifying periods too, although the supplementary
recommendations usually require these qualifying periods to be waived.
Another issue lies in the fact that benefits envisaged in Insdiciah
security schemes are usually determined according to the income, which is
modest if considering that of atypical workers. Alternatively, the Social
Security (Minimum Standards) Convention, 1952 (No. 102) and the
subsequent instruments providedadteria that are not directly related to
workersoé6 earnings, which are also use:q
dbaverageod standards for the minimum amc
The ILO Committee of Experts on the application of Conventions and
Recommendations (CEACR) has cameil the exclusion of certain
categories of workers in the context of-diserimination rules and
conditions that might preclude their coverage.

By way of example, in assessing the implementation of the Discrimination
(Employment and Occupation) Convemtil958 (No. 111), an attempt

has been made to provide an adequate solution at the time of including
parttime workers, domestic and informal workers under social security
schemes.

What emerged was that some countries have already established special
sclemes for certain categories of workers who otherwise would be
excluded from statutory forms of protection.

In some other cases, national governments implemented a variety of
measures to make existing schedrgigher voluntary or compulsody

more attractive, introducing more favourable conditions. An example in
this connection is the watering down of certain qualifying criteria. Among
others: the scaling back of the required number of years of service or
contributions; the reduction of the sum ®gaid into the scheme; the
waiving of outstanding payments; the possibility tebdaky missing
contribution periods; and the reduction of the number of employees
required for a company to fall within the scope of the social security
scheme

5 ILC, Social Security and the Rule, dbdreeral Survey concerning social security
instrumentsn light of the 2008 Declaration on Social Justice for a Fair Globalization,
Report of the Committee of Experts on the Application of Conventions and

www.adaptinternational.it



THE NEW ILO RECOMMENDATION ON SOCIAL SECURITY

One of the ssues is to come up with schemes of social séowhigh

are a guarantee form of incofevhich adapt to new categories of
workers who have limited resources and for whom welfare schemes are,
for one reason or another, inadequate. In terms of employment
promotion, the government might on some occasions fund part of these
welfare schemes addressing certain categories of workers, thus acting as a
substitute for the parties concerned.

2.2.1. Special Provisions

The ILO also made provisions for adjustmantsrelation to the
employment conditions of certain groups of workers. For instance,
Convention No. 102 and the Employment Promotion and Protection
against Unemployment Convention, 1988 (No. 168), lay down special
rules on unemployment benefits for semlsovorkers As for non
standard forms of employment, no specific measures have been put in
place for independent work, family work, and apprentices, yet certain
standards might apply which include or exclude them from legal
provisions of a more generatuna. Conventions and recommendations
have been adopted instead for homeworktipstwork, and domestic
workers.

2.2.2. Independent Work

Work that is legally independent is regarded as a special form of
employment. Labour and social security law desmeloped mainly to

afford protection for wage earners and they did not normally concern
autonomous workers. Nevertheless, the need to extend to the self
employed some of these safeguards became gradually clear, especially
since their legal status coulsskngenuine forms of salaried employment.

Recommendations (Art. 19, 22 and 35 of the Constitution), Report Il (Partt1B) 100
Session, 2011, ILOgBeva, 2011, par. 219, 220, 307 and 310.

6 Convention No. 102 provides that the duration of the unemployment benefit and the
waiting period may be adapted to workers?®o
Convention No. 168 refers to special adjugsnia terms of conform the qualifying

period (Art. 17, par. 2), the waiting period (Art. 18, par. 3) and the duration of payment

of benefit (Art. 19, par. 6) to their occupational circumstances.

@ 2012 ADAPT University Press

condi t



JEAN-MICHEL SERVAIS

Whether or not an international labour standard applies to independent
workers depends on the wording of the relevant text and of course on the
job description.

Neverthelesssuch standards should apply to at&tuahat is to all
appearances one of independent work but indeed dissimulate salaried
employment. The ILO Recommendation No. 198/2006 on the
Employment Relationship sets the demarcation line between the contract
of services and the contract for servitesates that the existence of an
employment relationship should be determined primarily by the facts
concerning the performance of work and remuneration, notwithstanding
how the relationship is carried out under any arrangémeither
contractual ortherwised that may have been agreed upon by the parties.
For the purposes of facilitating such determination, the Members should
consider the possibility of allowing a broad range of means for
establishing the existence of an employment relationshgpoaitting

for a legal presumptianas is the case in some countries with regard to
homebased world that an employment relationship exists where one or
more relevant indicators are present. Members should clearly specify the
conditions applied for deteming the existence of an employment
relationship, basically subordination or dependence. They should also
remove incentives to disguise an employment relationship and define
specific indicators of the existence of an employment relationship.
However, thRecommendation does not address the case of workers in
guasisalaried employment, which is a widespread category in ltaly,
Germany, Spain and the United Kingddmdeed, they are placed in
between seémployed and waged employees in terms of proteation a
social security.

A number of Il LO instruments make wuse o
qualifiers, that is without narrowing down its meaning, either directly or
indirectly, to wage earners. In this sense, some explicit reference is made
to autonomous woeks only, while Recommendation No. 132 of 1968
concerns the improvement of work and living conditions of tenants,
sharecroppers and similar categories in agricultural. Wdr&
Recommendatiomakes provisions fahe enforcement oprotective

labour lawsnd the implementation of adequate social security schemes.
The parties concerned should be safeguarded, as far as possible and
practicable, against risks of loss of income resulting from natural
calamities. In addition, it contains provisions regulatiey t

7The scope of the Recommendation is indicated in pe8. 1 to

www.adaptinternational.it



THE NEW ILO RECOMMENDATION ON SOCIAL SECURITY

discontinuation ofhe employment relationship, including compensation
for the damages suffered. According to the Income Security
Recommendation, 1944 (No. 67),-eelployed workers should be
entitled to the same insured schemes as salaried employeds$e
settingup of a sound system to collect their contributions.

Further, consideration should be given to the possibility of insuring
autonomous workers against sickness and maternity necessitating
hospitalisationpngtermsickness, and extraomin expenses incurred in
cases of sickness, maternity, invalidity and.death

However, this is an exceptional set of rules and generalisation must be
avoided. Indeed, many of the conventions on social security in place since
the end of the Second World Mda provide the ratifying States with the
opportunity to offer special forms of protection to certain categories of
residents or the working population, thus including independent workers.
Of course governments might decide to cover wage earners on an
exdusive basis. In some other cases, the provisions clearly specified the
scope of application, for instance by excluding autonomous Wddsers

I's the case of Convent i a 19469 or. 71 on
including workers in salaried employment only, as laid down by
Convention No. 175 and Recommendation No. 182 otirpartvorkof

1994.

That being said, one can observe that several countries have taken the
necessary steps to include theesgtloyed. The main issue concerns
funding, as by definition there is no employer that bears the burden of
contributions. As a result, coverage is extended to this category of
workersd both on a voluntary or compulsory basignsofar as it
becomes finandha sustainable.

2.2.3. Family Workers

Two categories of workers fall under this label: those operating in family

run businesses in which only employees are members of the same
househol d, and the employerds family,
which they perform their activity.

Some ILO standards admit derogations for -smelll undertakings or, in

the maritime and fishing sectors, for semadld ships. These cases usually

8 Par. 21.
9Art. 2 (2) h.

@ 2012 ADAPT University Press
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include familyun undertakings or famibyvned vessels which are not

cowred by traditional protection schemes or are subject to special

provisions. However, according to Convention No. 102,-sredll

enterprises might be excluded to gradually extend social security coverage

to all enterprises.

The Income Security Recommaeiwtaof 1944 (No. 67y asks for

members of the employerds family who |
his/her dependent espouse or children to enter into insurance schemes

against certain legally defined events. This should be done considering

their actualvags or, if these cannot be ascertained, the market value of

their services. It is for employers to pay the relevant contributions.

The soci al security exemptions addr es
family, usually on condition that they live under dneesroof and work

for him In a similar vein, exemptions exist in other fieldssome

cases, however, the ILO recommendation laid down to supplement a

convention on a given subject expressly suggests that the same protection

should be granted to thipesific category of worker. Examples are
Recommendations No. 131 and*134

2.2.4. Apprentices

Few instruments exclude from their scope apprentices or other people
undergoing training. International labour standards apply to apprentices in
that theyconcern all persons employed or occupied, as the case may be, in
an undertaking or at a specific task. Some conventions and

recommendations specify this aspect neatly, such as the Employment
Injury Benefits Convention (No. 121), Article 4, the Inval@ityAge

and Survivorso Benefits Convention, 19
10pPar. 21.
11 With regard to seameseethe Shippwner sd | iability (Sick and

Convention, 1936 (No. 55).

12 Seethe Employment Injury Benefits Convention, 1964 (No. 121), Art. 4; the

Invalidity, OldAge and Survivorsd Benefits Convention,
Medical Care and Sickness Benefits Convention, 1969 (No. 130), Art. 5.

13 Seethe Minimum Wage FixdnMachinery (Agriculture) Convention, 1951 (No. 99),

Art. 1, par. 3.

14 The Invalidity, Ollhge and Survivorsd Benefits Recommenc
par. 2 and 3; the Medical Care and Sickness Benefits Recommendation, 1969 (No. 134),

par. 2 and 11.

www.adaptinternational.it



THE NEW ILO RECOMMENDATION ON SOCIAL SECURITY

Medical Care and Sickness Benefits Convention, 1969 (No. 130), Article
10.

2.2.5Home Workers

A number of early conventions on social security set down provisions
concerninghome workers, who were therefore in principle included in

their scope of application. This is once again the case of Convention No.

121 of 1964 on employment injury benefits, which defines exceptions to

the general scheme in respect of this categoryrkérdio In general

terms, international labour conventions and recommendations are drafted

in a manner that encompass home workers. There are, however, cases in

which terms are so broadly formulated that make it possible to exclude

them.

A number ofstandards did not formally rule out home workers, but they

were not conceived for such workers and do not take account of their

specific needs. Hence the ILO decision to drafibadules in the form

of Convention No. 177 and Recommendation No. 184 6f Ir¥fead,

the convention does not apply to independent workers operating at home,

t hat i s t hose wh o have ot he degree of
i ndependence necessaryod to be consider ec
national laws or court decisins

States ti#ying Convention No. 177 undertake to adopt, implement and

review on a regular basis a national policy aimed at improving the

situation of home workers. They must promote equality of treatment

bet ween home workers and wounhtteer wage earn

speci al characteristics of homeworko6 and
work carried out in an enterprise. Equality of treatment is to be promoted
particularly in respect of: o[ . . . ] (c) p

safety and health;.] (e) statutory social security protection; [...] and (h)
maternity” Arwitelce i dandéprovides that onat i
regulations on safety and health at work shall apply to homework, taking

account of its special characteristics, and shhlisestanditions under

which certain types of work and the use of certain substances may be
prohibited i n homewor k for reasons o f
Recommendation No. 184 requests that national laws and regulations

SArt. 4 (2) (b).
16 Art. 1(a).
17Art. 4.

@ 2012 ADAPT University Press
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should establish the conditions undeickwhome workers are entitled to
benefits, as other workers, from paid public holidays, annual holidays with
pay and paid sick ledv&he Recommendation also deals with protection

in the event of dismissal, protection of maternity and social security.

2.2.6. Paifime Workers

Parttime workers can find themselves excluded from the social security
schemes envisioned by Convention No. 102 and subsequent ILO
provisions. They may not fit the definition nor meet the conditions to
qualify for benefits, suchs minimum length of service or earnings.
However, both these provisions and those ortipatwork provide for

a wateringlown of theseterms that is conditional upon national
budgetary constraints. This means that they can do away with certain
requirerents, amend some thresholds,raddsign basic allowances.
Parttime work is dealt with in Convention No. 175 and Recommendation
No. 182 of 1994. The Convention seeks to provide those concerned with
the same protection that is granted tetifuk workersparticularly with
regard to maternity, sick leave and termination of employment.

Under Article 6 of the Convention
which are based on occupational activity shall be adapted so-tima¢ part
workers enjoy conditiongjwvalent to those of comparable -fintle
workers [...] These conditions may be determined in proportion to hours
of work, contributions or earnings, or through other methods consistent
with national | aw and practiceo.
The recommendation requires thatt-pare workers do not receive
compensatory allowances which are lower than those provided to
comparable futime workers, usually arrived at in proportion to an
hourly or performaneelated rate, or on a pige¢e basis.

In order to extend the scope a@bplication of certain social laws, the
recommendation also discusses the possibility to count towatilsepart
workers in the total number of wage earners who operate in the company.

18pPar. 24.

www.adaptinternational.it
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11

2.2.7. Domestic Workers

Convention No. 189 on domestic workezguires the States to take
appropriate measures, with due regard for the specific characteristics of
domestic work, to ensure that domestic workers enjoy conditions that are
not less favourable than those applicable to workers generally in respect
of soci@security protection, including matethity

Further, Supplementing Recommendation No. 201 adds that they should
consider means to facilitate the payment of social security contributions,
particularly domestic workers working for multiple employers, for
instance through a streamlined system of payment. Members should
consider concluding bilateral, regional or multilateral agreements to
provide, for migrant domestic workers covered by such agreements,
equality of treatment in respect of social securiellaas access to and
preservation or portability of social security entittements. The monetary
value of payment made in kind should be duly considered for social
security purposes, including in respect of the contribution by the
employers and the entitlents of the domestic workérsMembers

should cooperate at bilateral, regional and global levels for the purposes of
enhancing the protection of domestic workers in matters concerning
access to social secdtity

3. Extending to the Poorest

The following section focuses on proposals put forward to deal with the
issues mentioned above, with the second part which examines the current
ILO policy orientation aiming at extending social security coverage while
ensuring sustainability.

3.1. Theearch for New Solutions

The questions pointed out with regard to precarious workers hold also for
the poorest. Their activities remain relatively impervious to the influence
of national or international legal rules. This is particularly the case of those
operating in the informal economies. The informal sector in 1@Eddle

19Art. 14.
20Par. 20.
21Par. 26 (2).
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low-income countries is not a monolith. It comprises traditional activities
performed within the family circle, usually agricultural work in a broad
sense. It also includes undeclavedk, odd jobs and small, eman
operations run by carpenters, mechanics, repairmen of all kinds, and so
forth. It comprises, of course, shsited and registered businesses that
are known to the authorities and which however find it relatively difficult
to apply administrative, tax or social legislation.

Although sufficiently integrated into the formal sector, they have
succeeded in applying standards on social protection only partly. While a
number of standards concern all workers and might contgisiqre

that address the informal sector specifically, the exceptions and flexibility
clauses laid down in the ILO conventions are targeted on workers in the
informal economy only, whether they live in urban or rural areas.

Many conventions apply to waggners on an exclusive basis, yet high
levels of poverty are reported also in autonomous work. In cases in which
the law is applicable, compliance with such provisions is difficult to
impose and verify, be it at an international or national level. &y alre
discussed above, no matter what the scope of the measure laying down
the field of application, those concerned could fall through the cracks of
the social security system promoted by Convention No. 102 and most
recent ILO instruments.

The paradox is énefore obvious. Their shaky position renders poor
workers more vulnerable than others, and thus in need of transparent
legislation on protection which is often lacking. The weak, more than the
strong, need to be able to bank on the certainty of writtes¥. te
Lacordaire, writing in more general terms, maintained that when it came
to the rich and the poor, the weak and the strong, it was freedom that
oppressed and the law that freed. We are back at the origins of social law.
The arguments put forward irvdar of theimplementatiorof national

and international labour and social security law to these special categories
of workers are therefore grounded. The workers are thus ensured, at least
in formal terms, protection on a par with that of other worlcprajity

of treatment is respected; and there are no selessctitizens.

Under these circumstances, Recommendations No. 67 and No 69 become
relevant as they may be taken as a starting point with regard to the setting
of standard and ardbverty policies. This has been confirmed in the
recent general survey carried out by the CEACR on social security

22 J:J. Dupeyrow&t maintenanBroit socjalpecial issue, Aygust 1981, 487.
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instrumentS. Some countries address this gap in terms of coverage by
progressively moving towards universal social security regimes, giving
priority to achieving general access to health care, and establishing
encompassing pension schemes.

Other countries have adopted broader schemes targetimgdome
workers and families in informal economy who have no other access to
social security benefitsn8governments set much store by the need to
strengthen the administration of social security and coordination of the
different schemed which plag an important role in the shifting from
informal to formal economy and the access to social benefits.

Onemight note that the extension of coverage does not necessarily need
to go through a legislative process. An effective method of widening the
scope of application of social benefits might be via collective bargaining,
as the example of Argentina neatlytpdiout.

In parallel, a number of instruments deal with individuabeusyj and

the willingness to promote social progress.

Recommendation No. 102 of 1956 goes through the facilities to be
granted to salaried employees of public and private undeftaking
terms of meals, rest (seats and rest rooms), recreation and transportation.
Recommendati on No. 115 of 1961 applies
nornrmanual workers, including those who areesgifoyed and aged,
retired or physically handicapped peo n s 06 . I n addition, it
objectives envisaged in the national housing strategy and the liability of
public authorities in that regard. The recommendation also deals with the
guestion of housing provided by employers, the funding of programmes
concerning accommodation, housing standards, measures to promote
efficiency in the building industry, the link between house building and
stability of employment, angrban country and regional planning.
Finally, it includes suggestions on the methoagpdfing the principles

laid down.

Other ILO instruments concern minimum wage setting and income
protection. The reference texts in this respect are Convention No. 95,
adopted in 1949, supplemented by Recommendation No. 85, Convention
No. 131 and Recommaeatobn No. 135 of 1970 on minimum wage fixing.
Mention should be also made of the-powierty policies laid down by a
number of countries. In this sense, the Parliament of India has adopted
the National Rural Employment Guarantee Act, No. 42 of 200%slt ai

23|LC, Social Security and the Ruleap. Icipar. 5663 and 31-317.
24 Excluding workers in agriculture and sea transport.
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at paying 100 employment days per year to any household in a rural area
whose member(s) accept to perform unqualified manual work, with this
provision that applies in 200 districts across the country. The
Unorgani zed Wor ker so 3%of@00& provikse cur i ty
health benefits, life and disability insurancesageldpensions and
occupational injury schemes for workers in the informal economy,
including agricultural workers and migrant labourers. Still in India, the
SelfEmployed Women Assation (SEWA) has established a pension
fund supplied by contributions paid by its members, that is female rural
informal workers; other successful experiences exist irf’ Bratid

again, Iran and Tanz&hidn 2003, the Brazilian government launched a
new programme call@blsa Familih provides financial support to poor
families who comply with certain requirements in terms of development,
including schooling, ee@nation, food control and anémd postnatal

tests. The initiative covers some 11.Bomifamilies, i.e. 46 million
persons. There is still room for improvement with regard to its scope, as
many of those who are entitled to such benefits are not really in need of
such entitlement. Nevertheless, it allowed for a significant reduction of
therate of individuals living below the povertyline

The new basic retirement scheme for rural workers introduced in 2009 by
China is funded by the government both at a national and local level.
Anyone above the age of 16 who does not take part in ttiegexis
pension scheme applying in urban areas is eligible to pay into the
programme, with the regime that will cover farmers above the age of 60.
The amount of the pension varies regionally and is based on the average
local income. Pilot versions are orl inahe different provinces; it was
expected to embrace gércentf the provinces by the end of 2009, and
expand to cover the whole country by 2020. A rural pension scheme
(Prévidencia Rugabperating in Brazil also, under the Social Security Act,
with the aim of reducing poverty and vulnerability among older men and
women engaged in rural employment and excluded from social insurance
schemes. It provides a moontributory oleage pension, as well as
allowancegor veterans, disability, maternitgkisess and employment
injury benefits, all largely funded by general tekation

25S. Roch&obreza no Brasil. A final, de que Sdragalaneiro, Editora FGV, 2003.

26|SSA0p. cit.T. AksonExtension de la couverture du systeme de sécurité sociale en Tanzanie. Les
lecorse | 81 n,Bell. doit cordparé fradall séeunZossciahsl.

27|LO, Bolsa Familia in Brazil: Context, Concept anS8domlaBSescurity Department,

Geneva, March 2009.

28|LC, Social Security and the Ruleay. lciyear. 315.
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3.2. Striking a BalatieelLO Approach

3.2.1. The Relevance of the ILO Standards on Social Security

The significance of the ILO Conventions may be evaluated by taking
account of the ratification rate. On 26 July 2012, Convention No. 102 had
been ratified by 47 Member States, most recently by Brazil, Bulgaria,
Romania and Uruguay. Argentina has indicated that the ratification
process has been initiated at the national. I€hina, Honduras,
Mongolia and Paraguay have requested assistance from the ILO for the
ratification of Convention No. 102, while the Republic of Korea has
expressed a strong interest in its ratification and in the ratification of
higher social securitandards

The convention has been fully ratified by seven countries, with Part V on
old-age benefits that has been the most widely accepted branch.

In some other cases, the ratification of Convention No. 102 has not been
regarded as necessary, forlainprovisions at an international level
which ensure the same levels of protection have been entéted into

One might note that the comments put forward by CEACR, at times very
critical, have been worded so as to encourage action and dialogue. Of
coursethe more complex and serious the issues, the more elaborate the
mechanisms for promoting cooperation and finding solutions in keeping
with the conventions. The dialogue with national governments concerned
usually allows to single out areas where the itiiital cooperation
would be useful.

The reference value of Convention No. 102 and the technical assistance
should also be highlighted for countries which have not ratified it yet.
Furthermore, the European Social Charter provides in Article 12(2) that
the contracting parties undertake to maintain a level of protection which
corresponds at least to that required by the convention. In this sense, the
European Code of Social Security initiated a close cooperation between
the Council of Europe and the ILO fits supervision. Under Article 74,
paragraph 4 of the Code, the CEACR examines the annual reports on the
Code and transmits the results to Council of Europe.

291LC, Social Security for Social Justice and a Fair Gitealetidioal, Labour Office,
Geneva, 2011, par. 36.
30|LC, Social Security and the Rule of Laywgarp8@itand 87.
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Notwithstanding high levels of flexibility, most recent converdions
particularly Convention N&683 set too high standards for the majority

of the governments, including industrialised countries.

This state of play might be regrettable, mainly for flexibility is afforded in
the form of income support and unemployment benefits which
supplement sajeards against unemployment. In turn, these safeguards
cover the contingencies of full unemployment; partial unemployment;
temporary suspension of work; gisme workers seeking ftithe work;

new applicants for employm@nt

Further, the CEACR has sudgddhat the codified form of presentation
espoused by the 2006 Maritime Labour Convemiod)(could also be
effectively used in social security, where developed legislatidrtanove
consolidation into comprehensive organic laws or social securif§ codes.
The same holds for a new holistic instrument on social security that the
ILO may consider adopting in the future.

3.2.2. Social Security in a Wider Context

The promotion of employment lies at the heart of ILO development and
antipoverty programmessa poverty cannot be coped
economy generates opportunities for investment, entrepreneurship, job
creation and sustainable livelihoods. The principal route out of poverty is
w o r*k The strategy to eliminate poverty set down by the ILO has a
number of components, which are related to both employment and
international labour standards:

- developing skills for sustainable livelihoods;

- investing in jobs and the community throughouaintensive
programmes;

- promoting entrepreneurship and reinvesting money through
microfinance;

- promoting local development through cooperatives;

- overcoming discrimination and tackling child labour;

- ensuring basic income and social security;

- providing a safety work environment by preventing occupational injuries
and illnesses.

31ILC, Social Security and the Ruleaq. Iciwpar. 9%&nd 98101.

32|bid, par. 614.

33J. SomavidVorking Out of Poy&#port of the DirecteGeneral to the $tsession of
the ILC, Geneva, ILO, 2003ff7
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Microfinance in particular is a means to help people in difficult situations.

It attempts at doing so while maintaining the profitability of the system.
The ILO and ther international institutions have pointed out the
potentials of the mechanf$nand some positive examples, like the
Grameen Bank in Banglad@sh

Such successful experience provides for -ietwveystem. On the one

hand, safeguards are ensured in\bpt ef special circumstances, viz.
sickness, injuries, old age and death. On the other hasmhvariti
measures are envisaged, such as the free provision of food and
accommodation, medical assistance, and the setting up of awareness
raising campaignsdapublic employment programmes.

Furthermore, there appears to be consensus on the need to integrate
social protection within aigoverty and economic development
strategies. In the medium timescale, they are viewed as possibly
establishialg @e ©lbraist -ingprasrckhuamtges as, in |
welf®. Discussion highlighted the problems brought about by the aging of
the populatio® in terms of the costs of health care and pension schemes

0 and of the HIV/AIDS pandemic, also as regards the furaditige

systen.

34 B. Balkenhol (ed.Microfinance and Public Policy: Outreach, Performance and Efficiency
GenevalLO, 2007; ILO,Microfinance for Employment Creation and Enterprise Development
Geneva, 2002; ILQVicrefinance in Industrialized Countries. Helping the Unemployed to Start a
Busines&eneva, 2002; A. Noya, E. Clarence (e8scjal Economy: Buildoigsive
EconomjeBaris, OECD, 2007; C. Churchill (detdtecting the Poor: a Micro insurance
Compendiu@eneva, ILO and Munich Re Foundation, 2006; L. Mayiamfinance and

the Empowerment of Women. A Review of {HedfeydssLes 2000.

35 Seehttp://www.grameerinfo.org/ (Last accessed 15 September 2012).

36 |LO, Social Security: a New Cqon&mmsa, 2002,030; United NationsWorld

Economic and Social Survep@@€ldpment in an Agéingl New York, 2007; ISSA,

Dynamic Social Security forakfrikgenda pevelopmedeneva, 200&. Kalula and E.

Levy,Accés aux soins de santé et aux systéemes de santé,@ulfdgoie chnfpazdé travail

sécurité sockile8, 1631%.

371LO, document GB.303/ESP/3, November 2008, Geneva, pdf.; B2 Fourie,The

Informal Economy, Social Security and Legislative Attempts to Extend Sogiah Security Protection
R. Blanpain, W. Bromwich, O. Rymkevich, S. Spattini {édsYoderation of Labour

Law and Industrial Relations in a Comparative B@isprcti#f€Comparative Labour

Relations, No. 70, Alphen aan den Rijn, Kluwer, 2082937 M. OlivierExtension of

Labour Law and Social Security Protection to theotnfoewelopen; Countries Perspectives

with Specific Reference to Southkrid AZAER93.
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This issue has been raised at the®|L&first step may be the devising of

a priority package consisting of access to basic health care, income
security for children facilitating access to nutrition, education and care,
some form of sociaupport to poor and unemployed people, and income
security via basic pensions for the elderly and the disabled.

The Organization has reasserted the relevance of Recommendations No.
67 and No. 69 for the development of a sihtee-art system of social
security, and the principle of extensive coverage concerning social
insurance, social assistance and public services. They offer a wider legal
and institutional framework than the one put forward by Convention No.
102.

In developing countries, the shardhef informal economy, the limited
resources of national governments and most notably the weakness
exhibited by management due to different factors act as a hindrance to the
implementation of social security systems.

Some of these factors related to & lat clarity concerning the
administration of social security budgets at central level, to corruption,
bureaucracy and waste.

In some other cases, it is the incapacity of governments to collect all dues
and to invest them in a safe and profitable way waicses this state of
affairs, as well as the inability to adjust the entitlement to the inflation
rates, to obtain the same economies of scale of industrialized countries
and to implement a performing data processing system.

Finally, reference is alsade to political favouritism and to the absence

of a work culture originating from inadequate implementation of social
policies.

3.2.3. Social Security in the ILO Decent Work Agenda

In its report to the 87Session of the International Labour Conference,

ILC, entitled Decent Wotk the DirectoiGeneral stressed that at present

the primary goal of the ILO is to promote opportunities for women and

men to obtain decent work, in conditions of freedom, equiyitgeand

human dignity. 0This is the main purp
Decent work is the converging focus of all its four objectives: promotion

38 SeelLO, documents GB.303/ESP/3, November 2008, Geneva, par. 43 and 14 and
GB 304/LILS/5, Geneva, March 2009, par. 9.

39J. Somavi&ecent WorReport othe DirectorGeneral to the 87Session of the ILC,
Geneva, ILO, 199944.
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of rights at work; employment; social protection; and social dialogue. It

must guide its policiesareltli ne i ts i nternational rol e
The concept of decent work, as used by the ILO, attempts to group under

one label elements of harmonious economic and social development, of

which protective labour rules are an essential component. dandes

social protection covers both working conditions and social security. The

ILO has been reorganized around those four objéttined are

summari sed by the expression 0the Decent
In 2001, the ILC held a general discussion with trectiobj of

deter mining t he | LOB s visidrst of soci al
century’ In 2003, the Organization | aunched
Soci al Security and Coverage for All 6, \
consensus o f goversmome ratt s on s m@alhay ews Bk ea

organizations to extend social security coverage, particularly in the
informal economy, and raise awareness of its constructive role in
economic and social terms.

In support of this action, the ILO distinguished two dimensions in
widening social security coverage. The horizontal dimension aims at
extending essential social security benefits to as many people as possible
in the shortest possible time.

This should be done irrespective of the inseduxitizich manifests in
multiple brms and degreésand the ability to tackle it. Social security
should ensure that two fundamental needs are met for all, namely basic
income and access to health care.

The strategy helps Member States to establish the Social Protection Floor
(SPF), deveped together with the United Nations. The SPF promotes a
set of basic transfers or rights enabling people to access essential goods
and services and extends the initiative to such other services as drinkable
water, wholesome food, sanitation, healtltagidn and accommodation.

The vertical dimension of the ILO extension strategy seeks the provision
of a wider range of benefits covering additional social risks and categories,
and the increase of benefit rates to at least the level prescribed by
Convenibn No. 102 and other recent social security Convéhtibine
Organization considers that main and interlinked priorities for social
security in any national context should be that to cover all in need, to

40 For further detailsseeJ. SomavidReducing the Decent Work Deficit: a Global Challenge,
Report of the DirecteGeneral to the 89Session of the ILC, Geneva, ILO, 2004, 2

411LO, Social Security: a New CqrSensua, I1LO, 2001.

42 See ILCSocial Security and the Rule af.Latpar. 20; ILCSocial Security for Social
Justice and a Fair Globalization pap. €&, 264, 296, 3&84.
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provide benefits adequate in both social and mworterms and, to
secure sustainable finanting

Extensive social security is usually limited to industrialized countries. The
vast majority of the world population lacks access to such coverage.
However, there exists certain levels of protection in t&frmsecial
security in most countries.

It is often the case that coverage is restricted to a few branches, and only
few people have access to them as effective implementation is
significantly lower than the level required by statutory provisions. Basic
healh protection usually includes access to health care services, and other
forms of entitlement provided free of charge through health insurance, at
least for certain groups of people.

Most governments provide contributory-af@ pension schemes, yet
manyof them only concern workers in the formal economy who operate
in the public sector and laigieed enterprises. Those who have no access
to statefunded retirement schemes rely on the support of their families
and communities. The significant variatiorthen expenditure levels
across countries illustrates the role that policy initiatives have played in
extending social security to the poorest people.

Over the past two decades, new schemes of@ntibutory naturé

known as cash transfer schethbave been set down, the aim of which

is to reduce and even prevent poverty by supplying the needy with
minimum financial support. Cash transfer schemes might have different
features: they might be metewted, of a definite and indefinite duration

or beingcondi ti onal on t hkeowm exanmplesvoé r 0 s
conditional transfer schemes areQpertunidagesgramme in Mexico,

the Solidariplan in Chile, and thgolsa FamiBaheme in Brazil discussed
above. Similar programmes have been implednient6 Latin American
countries and concerned some 70 million people, amounting to 12
percenbf the population in the regitin

The Social Protection Floor gives access to essential health care and
minimum income security for all. According to the*iLi©Oshould be
supplemented with two additional levels comprising contributory social
security benefits of guaranteed levels and voluntary insurance under
government regulation. For people with-paying or contributory
capacity, a second floor of benafdgs be introduced. Finally, for those

43|LC, Social SecuidtySocial Justice and a Fair Globalizatigrarop0Oci81, 86, 88, 144
and 146.

441bid par. 20205.

45|bid par. 39€891.
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who are in need of or wish for higher protection, a top floor of voluntary
private insurance arrangements can be devised, which is subject to
regulation and public supervision along the lines of private insurance
schenes. The approach differs from the thpidlar model promoted by

the World Bank, which is based on individual savings dealt with by
commercial firms.

No consensus was reached at the time of formalising this mechanism to
translate it into a new instrumewévertheless, the Declaration on Social
Justice for a Fair Globalization was laid down over the 2008 ILO
Conference which included among the 1LO
social security to all, including measures to provide basic income to all in
needof such protection, and adapting its scope and coverage to meet the
new needs and uncertainties generated by the rapidity of technological,

societal, demographic and economic chang
The document confirms a recent change in the vision of the Organizatio

only ofundament al principles and rights
ostrategic objectiveso. The i nternation

standards are means for achieving them. In this sense, legal norms are not
values themselves, but rather instnisnéor the drafting and actual
implementation of the desirable social policies.

Member States should thus review their stand on the ratification of the
ILO documents, as well as on the application of its conventions and
recommendations, in the effort teach higher levels of social justice
through the ILO priorities. However, more is in store for the instruments
classified as core labour standards, along with those regarded as most
significant from the viewpoint of governance covering tripartism,
employnent policy and labour inspectfon

While the relevance given to core labour standlaedlghose mentioned

in the previous Declaratiagnshould come as no surprise, the priority
accorded to tripartism, employment policy and labour inspection appears
to be a controversial move, as raising the question as why work safety and
social security are not deemed as important elements of governance.
There is overwhelming agreement, even on the part of employers, that
higher rates of occupational injuries are asem negative indicator of
performance at both company and national level. Furthermore, one may

46 The Annex to the Declaration mentions the Labour Inspection Convention, 1947 (No.

81), the Employment Policy Conventid®64 (No. 122), the Labour Inspection

(Agriculture) Convention, 1969 (No. 129), the Tripartite Consultation (International

Labour Standar ds) Convention, 1976 ( No. 144), 0
subsequently updated | istso.

@ 2012 ADAPT University Press



JEAN-MICHEL SERVAIS

22

wonder whether a complex hierarchy of international labour conventions
does not deviate from the standsetting provisions of the ILO
Constitution that treatall standards equally.

As a follomup to the Declaration, the Annex indicates that the
Organization has introduced a scheme of recurrent discussions by
international l abour, without duplic
mechanisms. This constitutes one anthe agenda of the Conference,

as the scheme offers the opportunity to streamline the agenda of the
International Labour Conference.

Relative procedures have been agreed upon by the governing body, with
the cycle of recurrent discussions that in 20tliséd on social
protection and security. In addition to the traditional examination of the
Governments reports on ratified convenfiptise CEACR provides the
Conference with an annual sufvey the application of some ILO
instruments on the part of cduas that have or have not ratified the
relevant instruments.

The subjects of the survey are now in line with the strategic objectives
covered in the recurrent item of the year and their scope, adapted so that
they become a source on law and practiagfdadiscussidh Drawing

on the survey and on an investigation of the ILO activities in social
security knowledge generation and management, policy developments and
technical cooperation, the review in 2011 has developed an overall plan of
action that achnces the mandate of the Organization to promote policies
to extend social security té°all

Would the new Declaration succeed in striking the appropriate balance
between economic development and the necessary employment
protection, especially in favourtleé weakest? Could it help to provide
more decent jobs to a larger number of people? It is certainly too early to
make an assessment of its impact. However, some preliminary remarks
may be made in this connection, with reference to the higher degree of
involvement on the part of the ILO in the global debate on economic
development, as pointed out by its participation in the recent G8 and G20
meetings. The ILO has had the opportunity to present its views on

47The reports requestedder Article 22 of the ILO Constitution.

48 Based on Article 19 of the Constitution.

49 Document GB. 303/SG/DECL/2 303rd Session, pard2l5 Geneva, ILO,
November 2008.

50LC, Social Security for Social Justice and a Fair Globalidatiyrgapalc$ecurity and
the Rule of La, cit
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employment and social issues which have beei*h@ie chance to
influence the policies of the main global actors has thus been improved.
The Declaration takes a further step to move development and
employment issues towards the centre of the ILO concern and to give
international labour standards aelowriority, save for the exceptions
mentioned above. The change involves the danger of further weakening
the legal dimension of the Organization. The search for improved
coherence and interaction between the various items discussed at the
International Uaour Conference, including the general surveys of the
legal experts does not compensate for the imbalance. The implementation
of social security standards will not be improved by any weakening of
their binding nature and by greater reliance on soft kEwsgaston and
conciliation will not work unless there is ultimately a sanction which can
be invoked. To deny the usefulness of sanctions would tempt many
countries to backtrack on the commitment they made by ratifying
conventions. Admittedly, ndanding mechanisms can usefully
supplement legal procedures, but they cannot be substituted for those
procedures unless the aim is deregulation. While aiming at adapting the
ILO activities to the present time, the new Declaration also brings the risk
that it may b interpreted in a way that reduces the strength and the
impact of the ILQcorpus juris

The Declaration of 2008 appears as a programmatic document that
intends to rationalize the ILO activities in its different fields of
competence and to mobilize its ngand capacity. It focuses on a better
understanding of Member sd needs,
cooperation, and expert advice, on the improvement of research capacity,
empirical knowledge and understanding and on the development of new
partnerkips with norstate entities and economic actors, such as
multinational enterprises and trade unions operating at the global level.
Member States are invited to reschedule their social goals along these
lines, also via bilateral, regional or multilaterahgements. Other
international and regional organizations with mandates in closely related
fields may provide an important contribution to the implementation of
the integrated approach.

Financial crises reduce social security revenue and reserves.fResen

are impacted by a reduction in the number of contributions reéeived
including reductions in contribution radelBy a decrease in investment

51Document GB. 306/WP/SDG/1 306th Session, Geneva, ILO, November 2009.
52 See also B. Heppleabour Law and Global Tredet Publishing, Oxford and
Portland, Oregon, 2005, 274.

@ 2012 ADAPT University Press

t

he



JEAN-MICHEL SERVAIS

24

income on assets held and by higher expenditure on unemployment
benefits. The most recent one has cigdh the conventional investment
wisdom that a strategy of asset diversification helps limit losses. However,
uncertain times also provide an incentive to improve social coverage, as is
the case of South Korea, both today and in the 1990s. More génerally,
has been stressed that the social and economic costs of reducing public
spending levels would also involve increased human suffering and
hardship, spiralling unemployment, lower consumption, reduced social
cohesion and social unrest or even temporasyabidezation of
government as has been recently illusttated

In response to the global financial and economic crisis, the ILC adopted

in 2009 a 0GI|I obal Jobs Pact 6, whi ch

as an automatic economic and social stabitidean essential component

of integrated crisis response strategies. It is well accepted that widespread
poverty and economic insecurity are threats to sustained economic growth
for countries at all levels of developiier@oordinated policies to
promoteemployment, reduce poverty and address distributional concerns
have fared well at alleviating the repercussions of the crisis and moving to
a quick recovery. Providing social protection benefits to unemployed
workers and other vulnerable beneficiarigss hadt only to prevent
individuals and their families from falling into deep poverty, but to limit
the fall in aggregate demand, thus scaling back the potential depth of
recession and opening the way to recovery.

The Global Jobs Pact called upon countiesinforce and extend their
social protection systems through the establishment of a Social Protection
Floor (SPFJ. The integration of social security into the document and its
endorsement by the UN CEB and ECO%®@ve clearly enhancad
awareness ohe importance of the issue. The communiqués of the G20
have also reflected this understanding. Declarations in July and November

2010 reaffirmed the oOcommit ment t o

providing social protection to our most vulnerable dtibeand to

53|SSA,Coping with the CN&siaging Social Security in Uncertadehieves 2012.

54 |LO, World of Work Report 2008: Income Inequalities in the Age of Financial Globalization,

Geneva, 2008.

5 [LC (98th SessionRecovering from the Crisis: a Global Gdrse®acP009, par.
12(1)(ii) and 22(9); ILGpcial Security for Social Justice and a Fair Globalizadion, op. cit
33, 45, 296 and 293.

56|n July 2009: see ECOSOC: Resolution E/2009/L.24

57The G20 Toronto Summit Declaration, Annex 2Z6June 2010, par. 14.
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i mproving Oincome security and resilienc
devel oping countries enh®nce social prot
In June 2012, the International Labour Conference eventually voted for
the already mentioned Recommendation 20@ on social protection

floors that synthesizes the renewed approach. The text is of a
programmatic character, prompting Member States to adopt a certain
policy and to take the necessary implementing measures. It provides
guidelines to develop a so@@aturity strategy compatible with, and
supportive of, wider national economic and social policy strategies and
seeks to reduce poverty and bring employment out of the hidden
economy.

Members should put in place and complete as rapidly as possible their
sccial protection floors, by supplying basic social security guarantees and
ensuring that the needy have access to essential health care and to basic
income security. The social protection floors go therefore beyond the
traditional social security schemeshauld include access to goods and
services, defined as necessary at the national level, which constitute
essential health care, including in the case of maternity, and access for
children to nutrition, education, care and any other necessary goods and
services.

The new instrument focuses on the extension of coverage to wider groups
of the population, that is horizontal extension of coverage. As for
affording higher levels of protectiah vertical extensiond the
Recommendation encourages Member Statasgify and to assess the
effective implementation of Convention No. 102 and oth¢o-degte

ILO social security instrumetitsThe text specifies a number of
guidelines for the design and implementation of national social security
strategies. It prompdMember States to fill coverage gaps of populations
with contributory capacity through contributory schemes.

Interestingly, the Recommendation has set up a system monitoring the
progress made by the States in implementing social protection floors and
acheving extension strategies of national social security Sydtems
suggests the establishment of nationally defined mechanisms involving
empl oyer so associations and wor ker so 0

%8The GD Seoul Summi t Leader s6 Dl dNovembert i on, Summi t
2010, par. 51(f).

59 This includes giving effect to Recommendations No 67 and 6%Boitifl, Protection

Floors for Social Justice and a Fair GloBalpatidvi (2A), 161Session, Geneva, ILO,

2012, 180.

60Par. 124.
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necessary, representatives of other bodies or pecsmesned. Special
attention has to be given to the concepts, definitions and methodology
used in the issuing of social security data, statistics and indicators as well
as to their collection, compilation and publication, with due regard to
privacy. Information, experiences and expertise on social security
strategies, policies and practices should be exchanged among Members
and with the ILO.

In summary, the ILO underlines the pivotal role of social security and of
its standards to achieve a more human Iglatien, to promote
economic development and the unavoidable structural adjustments or to
manage crises. It has identified three key factors for future policies: to
extend the social security coverage, to ensure a decent level of benefits,
and to guarange the financial sustainability of the system. The
government may seek technical assistance from the organization and
other relevant international institutions in implementing such a policy.
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Collective Bargaining in Spain:
the Reform of the Regulatory Framework

Federico Navarro Niefo

1. By Way of Introduction: Urgent Measures to Reform the
Institutional Framework of the Bargaining System in Spain

Over the past few years, the need to review the bargaining system in Spain
was deemed as a matter of urgency by both the social partners and the
legal community. As a consequence, a number of changes have recently
been puin place, with two significant policy reforms that introduced
extensive amendments to Title WF the Spanish Labour Code
(henceforth LETF LeydeEstatuto de los Trabajaddrese included Royal
DecreeLaw No. 7 of 10 June 2011 (RDL No. 7/2011lintpydown

urgent measures to reform the collective bargaining system and Royal
DecreeLaw No. 3 of 10 February 2012 (RDL No. 3/2@@2pw Law

No. 3 of 6 July 201®@0on urgent measures to reform the labour market.
Notwithstanding such good intentions, alodialogue produced limited
results, prodding social partners into concluding several agreements to
keep up with the regulatory changes and to amend the collective
bargaining system. Among others, the Economic and Social Agreement of
February 20110 a bipartite agreement between trade unions and

empl oyersd associations which sets forth
of collective bargaining and the Second Employment and Collective

1 The present paper provides a summary of the presentation delivered during the

conferenceXXll Congreso Nacional de Derecho del Trabajo y de la Segudidsd Spcial

reformas del Derecho del Trdbegmtert@ de la crisis eadbndémitah a t took place in S

Sebastian/Donostia, on 17 and 18 May 2012.

* Federico Navarro Niets Full Professor of Labour Law and Social Sciences at the
Faculty of Labour Law, University of Cordoba, Sgaanslation from Spanish by
Pietro Manzella and Martina Ori.

E-Journal of International and Comparative LABOUR STU
Volume 1, No. 34 October-December201.;
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Bargaining Agreement of 2012 to be implemented also in the years 2013
ard 2014, signed on January 2012. Although not impinging on the basic
mechanisms of collective bargaining, the changes introduced in 2011 and
2012 affected the Spanish model in important réspsdtswas the case

for the reform of the industrial relatbosystem of the previous year,
through Law No. 35 of 17 September 2010 laying down urgent provisions
to reform the labour market. RDL No. 3/2012 is illustrative of this
aspect, as it envisaged some major changastly in qualitative terms

that will cet ai nl'y make oO0an i mpact on t
systen?’.

The idea which underlies the foregoing reforms is that of resorting to
collective bargaining to increase the levels of internal flexibility. In
addition, the Explanatory Statement acconmanyhese urgent
provisions insists on the relationship between labour reforms and the
review of t he bargaining system
competitiveness and productivity.

This intent can also be observed in the way the set of rules has been
arranged. By way of example, both Law No. 35/2010 and Law No.
3/2012 refer to the reform of the bargaining system as being part of a
| arger chapter devoted to oOMeasu
compani eso. Il n a si mi mentof haw No , t
3/ 2012 states that the goal @df co
rather than to preveidtthe adaptation of working cotidins to specific
company needs

2This idea emerges from the preliminary studies carried out by some labour law scholars
on the bargaining reformSee T. Sala Frand@ reforma de la negociacion colectiva (Real
Decreloey 72011, de 11 de junid) No. 18, 2011; arich reforma de la negociacién colectiva
in various authord,a reforma laboral en el Realllegc@RD12TB, 2012; J. Cruz
Villalon, Texto y contexto de la reforma de la negociacibrGaolddiearote Escartin,

J. R. Mercader Uguina (edsa),reforma de la negociacion celettimea, 2011; J. R.

Mer c ad e r LaUaefaumarda la negociacion colectiva en eL&ed/IDdreta
empresa como nuevo centro de, gravedaBeGde Escartin, J. R. Mercader Uguina
(eds.)Reforma laboral 20X Nova, 2012; M. Correa Carrascoerdos de emFesa
Lefebvre Editions, 2012.

3 This is the argument put forward by M.C. Palomeque LL@peersion politica 2012 de la
reforma labgpakrmanente. La afectacion del equilibrio del miadel&Géab@Rerrote

Escartin, J. R. Mercader Uguina (e€Ristprma laboral 20X Nova, 2012n a similar

vein, M. RodrigueRifiero, F. Valdés and M. E. Casad,annueva reforma laboral
Relaciones Labotdtess, 2012, maintain that RDL No. 3/2012 undermines mechanisms

of collective bargaining to adapt working conditions to company needs and increases the
scope for unilateral decision on the part of the employer in relation tatdrotil @nd

external flexibility, 2.
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Yet one might note that a reform process should take as a starting point
the function and critical aspects of collective bargaining which call for ad
hoc solutions and responses.

This assumption is partly missing in the refé@rm®st notably in Law

No. 3/2012 ¢ in that it underestimates the complex nature of the
bargaining stam and ends up confusing the two distinct levels of
regulation, that of collective bargaining in a strict sense and measures
aimed at increasing internal flexibility.

As far as the institutional framework is concerned, the interventions made
in 2011 andspecially in 2012 exemplified the traditional approach taken
by the Government at the time of reviewing the industrial relations
system. In Spain, collective bargaining is highly institutionalised, and
likewise regulated is the negotiation process.

The Spaish Constitution guarantees the right to collective bargaining and
the binding nature of collective agreements (Article 37.1). Further, LET
strongly encourages negotiation as a means for enhancing the role of
interprofessional agreements in a-c@poraist perspective, promoting
stability, attributing bargaining legitimacy to most representative
organisations, and ensuring that collective agreements having force of law
are generally applicable, with a view to improving the overall working
conditions.

However, from the miti990s onwards, the Government has become
more and more involved in the bargaining process, due to an awareness
among decisiemakers of the institutional implications of collective
bargaining on the industrial relations system. Aeglyrdinuch store was

set by the institutional framework and by the need for a more precise
definition of the bargaining mechanisms. Innovative rules on the
bargaining structure were put in place, and new powers were allocated to
collective agreemendsal® at a company levalin order to achieve
higher levels of flexibility.

The newlyissued reforms made a significant impact on the manner in
which collective bargaining is organised. This is because amendments
have been made to the bargaining structetge dso by enhancing the

role of compamevel bargaining. Concurrently, the reforms might
produce a change in the allocation of the bargaining powers that ideally
could give rise to adverse effects on the workers.

The role of trade unions and employersa s soci ati ons i n
model is strengthened, as sectevall bargaining gains momentum and
helps to fill regulatory vacuums in certain sectors.

Equally enhanced is the role of compawgl bargaining, particularly as
regards the most repeesative trade unions, for they are identified as the

@ 2012 ADAPT University Press

t

hi



FEDERICO NAVARRONIETO

main bargaining party in the search for internal flex@oditiger through
workplace trade unions, or trade union committees in the absence of a
system of employee representation at the workplace.

However 8 and somehow contradictory an effective collective
counterweight could be missing in seiadld enterprises at the moment

of dealing with internal flexibility, as by statute employees are allocated
direct bargaining power. | shall come backs@thnt later.

Ultimately, these reforms give to parties engaged in collective bargaining
the responsibility to carry out negotiation in an effective néamaenly

by scaling back the period of validity of collective agreements after its
expirationd and to resolve deadlocks autonomously, by reducing the
degree of uncertainty arising from the implementation of urgent measures
on the part of the Government.

In addition, new functions have been allocated to collective bargaining, in
an attempt to keep upith a trend that has been in existence since the
1990%

Aside from the traditional regulatory powers which govern the working
conditions more generaly viz. working time, everyday activity and
remuneratior® collective bargaining has also becomeldaawganise

work and to increase internal flexibility, by managing aspects such as
functional mobility, changes in working conditions, job restructuring and
so forth. The gradual shift from a static to a more dynamic bargaining
model is closely relatelt t he i ssue of work-ersd part.
making. Another major aspect is that the reforms might affect the national
legal system, furthering a tendency started in the 1990s that concerns the
changing nature of the relationship between statuso@nth collective
agreements, and providing social partners with new tools to conduct
negotiations, above all by prioritising the role of conripagly
agreements over national collective agreémantsis connection, Law

No. 3/2012 drew a neat dividinge between internal flexibility as
imposed unilaterally by the employer (Articles 40, 41 and 47 of LET) and
internal flexibility agreed upon at the company level and resulting from
derogations from national collective agreements (Art. 82.3 and 84.2 of

4 See S. Del Rey Guantégna década de transformacion del sistema de negociacién colectiva y la
orefundaci -no6 de | a tRelacioAeslLahpotdtest2dli9®06al. de | os con
Rivero Lamadgsstuctura y funciones de la negociacion colectiva tras la refornma laboral de 1.997

REDT, No. 89, 1.998.

5 An examination of the regulation of complamrgl agreements after the labour reforms

is provided in a monograph by M. Correa Carrdsterdos dmpres&. Lefebvre

Editions, 2012.
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LET). Compamnyevel agreements as a means to boost internal flexibility
provide for a new legal paradigm, offsetting the powers of employers and
narrowing down the role of national collective bargaining. In this context

0 and pursuant to Art. 37 of the SghniConstitutiond one might
imagine a bargaining system that responds to different needs, depending
on the functions allocated to each agreement.

An in-depth assessment of the reform process entails a closer analysis of

the bargaining system andthe effeco f t he Gover nment 0s

different levels. Of course one might also consider that the interplay of
different market forcdsasmuch bearing on collective bargaining, and so
has the innovation of the production system. Accordingly, the point of
departure of such an analysis must be the rationale of collective bargaining
and its close interrelation with the economic and business dimension, as
well as with the labour market. From this perspective, acthawging
economic and production systéres is the current on@might have a
profound impact on labour relations and points out the need fer long
awaited amendments in the Spanish bargaining system.

That being said, the review of the collective bargaining system must also
start from the assumptiothat collective bargaining mainly serves to
govern labour relations in that it sets down regulatory standards to
prevent cases of soci al dumpi ng,
increasing the levels of employment security. More broadly, in
implementig such reforms, it is also important to consider that
traditionally collective bargaining provides employees with an important
coll ective oOoOcounterweight¢.

2. Regulatory Changes in the Bargaining Structure

Further problems arise at the time of deaitly the bargaining system
which originate from a series of factors: the fragmentation and the lack of
coordination of the bargaining structure, as well as the prevalence of
agreements concluded at a territorial level. This has so far contributed to
increae the costs of negotiation and differences in regulation, with the
system that has proven inadequate to meet macroeconomic objectives in
keeping with overdue decentralisation. Rather than from the development

@ 2012 ADAPT University Press
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of the production system, this state of pdaylts from certain historical
inertid.

In the last few years, the reforms of 2011 and 2012, as well as the Second
Employment and Collective Bargaining Agreement of 2012 to be
implemented also in 20Ehd 2014 have focused on the bargaining
structure andts shortcomings and on the need of a radical overhaul. The
emphasis on the legal perspective produced a reform process that moved
in two directions, as the following paragraphs will explain.

2.1. First Line of Action: the Bargaining Structure

The firg line of action concerns the enforcement of rules on the
bargaining structure to be laid down in sectoral agreements at both
national or regional level. This trend is confirmed by RDL No. 7/2011
and the Second Employment and Collective Bargaining Adreémen
2012to be implemented also in 2013 20d4, yet this goal is pursued
also by some other provisions.

In this sense, a primary role is assigned to séewetabargaining

mainly at a national levél at the time of arranging the collective
bargaiing structure. Further, collective bargaining at a territorial level,
once considered pivotal, is now given limited significance. This state of
affairs enhances decentralisation through cor®atybargaining in
some industries, following the amendnmeaise to Art. 41.6 of LET and
above all Art. 82.3 of LET, pursuant to which pay levels might be reduced
as agreed upon by derogations from national bargaining.

Decentralised collective bargaining is a major component of the 2011
reform, although collectivbargaining at a national level can still have a
say on the mechanisms of the whole negotiation process. This aspect
emerges in the provisions laid down in the Second Employment and
Collective Bargaining Agreement of 201t% implemented also in 2013

ard 2014, whereas Law No. 3/2012 has introduced measures to favour
companylevel bargaining and scale back the role of higher levels of
bargaining.

On close inspection, one might note that par. 2 of Art. 83 of LET clarifies
the role of multindustry agreesmts in determining the bargaining
structure and the rules to be applied in the case of conflict arising between

6 For an historical overview of the regulatory framework, see, F. Navarrd_&lieto,
estructura de la negociaciéon colectiva: marco juridico y difqulinszcdatiitions|
20009.
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agreements concluded at different levels. The innovation here lies in the
fact that these powers areeemehtso all ocate
at the national or regi onal l evel 6 (par.
this practice at national level and empowering sdet@ahgreements to
determine the structure of collective bargaining at this level. So far, only
multrindustry agreemts or framework agreements were given this
special function, but they were deemed unsuitable for this purpose.
Accordingly, the new regulations, alongside intersectoral agreements, will
allocate the power to determine the structure of collective bargaining and
the rules to deal with possible forms of conflict arising from different

l evel agr ee me nltcdlectisel agyreements conctuded Bto r a
nati onal o r Albeitendirieatly) thd scopeeol tkekeGaccords is
thus widened by the emphasis placed oofadurt dispute resolution
procedures, ex Art. 83.3 of LET in resolving stalemate in negotiations
Another major innovation lies in the reform of Art. 84 of LET. Whereas
Art. 82.3 LET empowers the collective agreements to lay down the
mechanisms of the bargaining system, Art. 84 sets forth provisions
dealing with possible overlapping between difflenaglt agreements.
Problems might arise, however, at the time of implementing the two
measures concurrently. The 1994 reform was accompanied by a great deal
of criticism on the part of a number of scholars for it narrows down the
power of collective bargaig to set the bargaining structure on an
autonomous basis, as the rules detailed in collective agreements according
to par. 2 of Art. 83 of LET were ordypplementary to those established

by Art. 84 of LET.

Under RDL No. 7/2011, nationand regiondkvel agreements preil

Art 83.2 LET over Art. 84 LE® the latter being applied only in the
absence of the former. Therefore, Law No. 3/2012 has strengthened the
role of collective bargaining. In this sense, according to Art. 84, section 1
of L E Dllective agreement, once enforced, cannot be amended by
provisions laid down in agreements concluded at a different level, unless
ot herwise agreed under Art. 83.260.
Section 1 recalls the 1980 version of the provision in that it aims at
resolving clashéetween collective agreements by applying the principle

of prior in tempare. the oldest prevails. However, three exceptions are
possible under Law No. 3/2012. First off, such principle only applies if
there is no other agreement in force under A2 &3.ET 0 basically at

the national or regional lev@which states otherwise. Furtldeand
pursuant to Art. 84.3 of LEd regionalevel agreements are empowered

to amend the rules set at the national level. Pursuant to extant legislation,
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the nationklevel of bargaining prevails in defining the structure of the
bargaining system.

It is also possible to deviate from natibeadl sectoral agreements
through subsequent agreements concluded between bodies based in the
Autonomous Communities, pursutmfirt. 84.3 of LET. Yet a number

of important limitations exist in this respect. For instance, in accordance
with Art. 83.2 of LET, derogations are allowed only if not expressly
prohibitedd i.e. sectoral agreements at the national level can veto the
recairse to opbut clauses. Moreover, compliance with special conditions
concerning representation is required. Finally, there are a number of cases
where opting out is never possible. For instancejegwiiable matters
include the probationary period, wuionent procedures, job
classification, annual maximum working hours, sanctions, minimum safety
standards and mobility. Apart from that, Art. 84.2 of LET establishes the
prevalence of compatgrvel agreements in certain matters over sectoral
level bargaing. This second exception will be discussed in details later
on.

The newlyissued Art. 84 of LET scales back the scope of territorial
bargaining, since it is no longer given preference over sectoral agreements
concluded at the national level, with demmggtivhich are now possible
through companlevel agreements. This move is intended to establish
higher levels of uniformity within the bargaining system which has proved
unable to adapt to labour market changes and to respond to the thrust of
collective b@aining towards intsectoral level agreements, making it
complex to deal with the macroeconomic effects of collective bargaining
as well as to cope with the demand of more dynamic negotiating practices
on the part of employers.

2.2. Second Line abAtte Autonomy of ConhpaiyBargaining

The most relevant aspect of the reforms of 2011 and 2012 concerns the
increased levels of autonomy of collective bargaining conducted at
company level. This is a major development that could lead to different
outcomes in legal terms, as it might strike a balance between the collective
regulation of the working conditions and the needs of employers in terms
of internal flexibility.

Social partners and legal scholars have long agreed on the need to
streamline theSpanish bargaining system, that is developing a more
coordinated and simplified bargaining structtniéeleaving much room

for decentralised bargaining.
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These amendments were necessary to keep up with macroeconomic and
market needd in terms of emplment and remuneratiéto meet the
demands of employers, and to provide common minimum standards in
terms of protection.

This approach is consistent with the assumption that collective bargaining
might help increase internal flexibility and faciliketeatjustment of
wages and working conditions to the level of productivity across sectors
and firms, as well as to adapt working conditions and pay levels to the
different levels of productivity, competitiveness and employment of the
various Spanish reggon

The tendency towards decentralisation to benefit cofepehy
bargaining is evident also in other European countries. For instance,
decentralisation in Germany was first introduced throughubptauses
agreed upon at company level, opening to thehddy to derogate on
matters related to wages or working time, a move that was supported by
social partners, at least initiaBBpome recent experiences in countries like
Spain and Italy go in the same direction, but in this case decentralisation is
encouraged by national governments. Doubts are cast as to whether this
trend will result in the imposition of a decentralisation model, whether
coordinated or disorganized. Law No. 3/2012 goes beyond the mere re
organisation of the bargaining system, agpahs up to unlimited
possibilities of derogating at company level according to Art 84.2 and 82.3
of LET, with the risk however of establishing a decentralised though
disorganised bargaining médel

2.2.1. A First Example of Increased AutonomyydévebiBpegaining: the
Regulation of EntedpriseAgreements Pursuant to Art. 84.2 of LET

A first example of increased autonomy of comleaey bargaining
regards the regulation of relevant agreements pursuant to Art. 84.2 of
LET. As for the bargaimg structure, the 1@ganisation of the Spanish

7 Particularly relevant inigtrespect is the Pforzheim Agreement of 2004 concluded with

employers in the metallurgic sedBegamtmeétalhd the trade union H8letall.

8 As pointed out by M. Rodriguez fer o y Bravo Ferrer Oby |l eaving t
reform of 2011 unscatheithis provision has gone much further, as it introduces some

new elements that may limit the role of collective autonomy, undermine the structure of

collective bargaining and open up to reductions in wages and working conditions

somehow reflecting the sub ant i al l oss of power Seef trade uni on
M. RodriguePifiero y Bravo FerreFlexibilidad interna y externa en el Rehkyecreto

3/2012 Diariolaley.es, 10.
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model necessarily implied a decentralisation process. This idea is further
upheld bysomerecent studies on collective bargainorglucted by the

social partnetsin economic termd and as discussed w&ard such a

reform seems appropriate to increase working time flexibility and to
conform pay levels and working hours to productivity levels across
sectors and companies nationwide. Therefore, reviewing the levels of
bargaining autonomy at the compangl legainst the centralisation thrust

of sectoral agreements was seen as of fundamental significance.

A number of rules have been introduced by the reform. First of all, once
enforced, a collective agreement cannot be superseded by provisions laid
down inagreements concluded at a different level pursuant to Art. 84.1 of
LET, unless an agreement concluded in accordance with Art. 83.2 LET
states otherwis@ e.g. a recentlgsued sectoral agreement prevails over
the compamevel agreement. Secondlyand hee lies the major
innovation of the reform procesd under certain circumstances
enterprisdevel agreements can deviate from sectoral agreements
according to Art. 84.2 of LET. For the purposes of Art. 84.2 of LET,
provisions set dowailoveasectoraloagigemaents atl e v e |
the national, regi onal or | ower | evel
remuneration, pay for overtime and shift work, working time and holiday,
job classification, recruitment procedures, andlif@balance.

Much disssfaction arose with the regulations introduced by RDL No.
7/2011, as sectoral agreements at the nationa &v&did down by art.

83.2 of LETO still leave to compaigvel agreements the scope to
deviate from the national level in the sectors iistad. 84.2 of LET. In

other words, following the reform of 2011, sectoral agreements continued
to limit the role of enterpridevel bargaining. By contrast, Law No.
3/2012 narrowed down the power of sectlenadl agreements, thus
moving awanydafrdomedstfaar msdé of agreeme
territorial level. The reform of Art. 84.2 of LET by means of Law No.
3/2012 is successful in that it protects employers from the risk of a sort of

7

0 |
6

n

oovwsetrandar di sati onbo of agr eanment s ConNnoCc

enhances the role of collective bargaining more generally. Yet this is half a
victory, given the maze of subjects on which entelgredeagreements
prevail.

9 Economic and Social Agreement of February 2011 and Second Employment and
Collective Bargaining Agreement of 2012, to be implemented also in 2013 and 2014.
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2.2.2. Increased Autonomy of dmrap&aygaining and the New Provisions of
Art. 82.3 LET: a Further Example

The store set with the flexible nature of the reform of Art. 84.2 of LET
loses momentum with the new version of Art. 82.3 of LET, which
establishes that compdayel agreements can regulate a number of issues
that were tradnally only the province of sectoral collective bargaining,
thus making amendments to the bargaining structure.

Art. 82.3 LET provides for the scope for a comjpewsl agreement to
deviate from those regulating working conditions in the company. This
option was included in the LET by means of Law No. 11/1994 that
governs opbut clauses on pay levels in order to favour derogations from
collective agreements in businesses facing financial problems. The new
regulation makes this rule applicable to all coespamith a view to
increase working time flexibility. Opting out is possible, paradoxically, in a
higher number of cases than those provided by Art. 84.2 of LET: working
hours, working time organisation, shift work arrangements, pay and pay
levels, work myanisation, changes in functi@nahereas exceeding the
limits provided for functional mobility in Art. 39 LBTand voluntary
increase in the forms of social security protection.

At this point, investigating the reasons justifying the widening ofssubjec
allowing for derogations might be of interest. Traditionally, the areas
allowing for a deviation by collective agreements by virtue of Art. 41 of
LET o6 which concerns substantial changes to working condititas

been the result of an attempt to adapghe changing demands of work
organisation, incompatible with the static nature of current collective
regul ation and with the employersd needs.
Yet the new version of Art. 82.3 of LET opens to derogations also for

purely quantitative issu@®.g. working timé casting doubts about the

use of opbut mechanisms rather than to adapt work organisation and

working conditions to exceptional or speaifrcumstances, as a way to

increase competitiveness with respect to competitors in the same sectors.

One thing is to facilitate the harmonisation of rigid sectoral regulations

and company needs in areas such as wages or working time, another thing

is b give preference to compdayel bargaining, depriving the sectoral

collective agreement of its proper function, i.e. the setting of common

standards.

Derogation c¢clauses are allowed only if
organisational or productivegrods 6 ( Art. 82. 3 par. 3 and
So far, legal requirements included:

a) objective circumstances documented by the employers;
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b) a justification of the reasonableness of the measures to be taken, such

as business competitiveness and job presenfatibowing the 2012

reform, employers are only required to indicate objective reasons, which

are however loosely defined in legal terms. A justification is based on
economic grounds owhen from the data o
emerges a difficult ewamic situation, in cases such as current or

expected losses, or persistent reduction in revenue or sales. Persistent
reductions mean a drop for two consecutive quarters in revenue or sales,

that must be lower than the same {eod of the previous yéar A
justification is regarded as technical
in the means of the productiono, or ga
among others, in working systems and methods or in the organisation of
productiond and mmesoodcurc amongeothedsswihen ¢ han
demands for the products or services that employers intend to place on

the mar ket 6.

An overall analysis of the motives provided statutorily shows that opting

out is no longer limited to exceptional cases arising from atdifficul

business situation. Unlike the past, Art. 82.3 of LET is not intended to

safeguard jobs in a scenario of economic crisis. In addition, consensus

within the company is seen as implying that some valid justifying reasons

exist (Art. 82.3 par. 6).

Drawing on this assumption, the monitoring of comgawugl

agreements should only document the existence of fraudulent practices, or

any form of deceit, duress or abuse. This approach is in line with the

objective of increasing legal certainty and confidertue éfféctiveness

of the bargaining system. In this context, however, employment tribunals

will have to deal with cases in which the agreements concluded do not

detail the justifying reasons, especially following the consent on the part

of the employee conittee.

Opt-out clauses must be agreed upon by both the employers and

empl oyees?®d representatives. I n t he c
representatives in the company, negotiations take place directly with

workers through a committee composed by the workerselves or by

union representatives at a sectoral level. This helps to overcome the

problem of smalized businesses for whighpursuant to the earlier

version of Art. 82.3 of LE® derogations from collective agreements on

matters related to pay lewetse not applicable, as there was no scope to

set up representative bodies.

However, the regulation of these committees might give rise to some

guestions. First, a namion committee is not an instrument of collective

regulation even if derogating fronational collective agreements.
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Accordingly, it is a mere alternative to individual agreements, as it neither
represents a collective counterweight to the power of employers, nor does
it provide information rights and safeguards to negotiating parties.
Compounding the problem is the technical complexity of-tnaide
committees which is unsuitable for the purpose, as workers may be
discouraged and refrain from appointing one. At a more theoretical level,
tradeunion committees could represent an opportémityrade unions

to appeal to workers in srglted businesséswvho are generally non
unionisedd yet it is likely that these workers would rather opt for
appointing a neanion committee, as seemingly more informal and easier
to deal with.

Intheevenbf t he | atter, a risk might ar
countervailing power in the consultation process might not be provided.
This aspead alongside the objective grounds for which derogations from
collective agreements are allowdecenhances theentral role of
agreements concluded at company level in increasing internal flexibility.

A cursory analysis of Art. 82.3 seemed to indicate that derogations were
initially intended as a oOsafety val
used in exceptioheases and mainly in relation to pay levels. Yet recent
changes converted it into a means to respond to physiological needs, both
as a way to avoid job losses and reduce labour costs as well as to facilitate
the reorganisation of work and to increasenéssicompetitiveness. In

this connection, it might be the case that Art. 82.3 of LET will be mainly
used to fight off competition with other companies by abating costs and
increasing productivity through an increase in working hodirather

than boostig competitiveness by means of technological, organisational
and human capital investment.

Moreover, opbut clauses are mainly viewed as a tool to enhance business
flexibility, rather than a way to enhance the autonomy of colepelny
agreements within dh bargaining structure. This prevents the
development of a coordinated bargaining system as advocated by Art. 84
of LET. Moreover, compa#dgvel agreements are basically configured as
an alternative to national collective agreements, indirectly cagiisg dou
on their effective binding nature.
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3. Compulsory Arbitration: the Cases of Deadlocks on Derogations
from Collective Agreements (Art. 82.8f LET)

If disagreement upon possible derogations from collective agreements
arises, various solutions da@ put in place to overcome possible
stalemate, according to Art. 82.3 of LET. Whereas requested by either
party, a joint committee must be called upon to solve the issue (Art. 82.3
par. 7 of LET). However, if the intervention of the joint committee is not
expressly requested, or if the committee is unable to put forward a
solution, the parties may resort to-autourt forms of conflict
resolution in the case of disputes happening at the national or regional
level, under Art. 83 of LET (Art. 82.3 parf LBT). If still no solution is

found, one of the partiésmost likely the employer if workers reject the
derogations proposedl may require the intervention of the National
Advisory Commission on Collective Agreements (CCR@Che case

of companies ith branches in more than one Autonomous Commainity

or of the relevant authority within the Autonomous Communities in all
other cases (Art. 82.3 paof&ET).

The new par. 8 of Art. 82a8 LET sets the obligation to initiate public
arbitration procedes d i.e. the jurisdiction must not be indicated, it
suffices that one of the parties submits a requkestugh the CCNCC,

which consists of a tripartite structure involving also representatives from
the public administration who are called upon te skéldispute. With
respect to the voluntary nature of the arbitration mechanism that
traditionally acts as a safeguard of the bargaining autonomy in Spain, Law
No. 3/2012 attributes to it special constitutional significance as it is
related to the proteon of productivity and freedom of enterprise (Art.

38 of the Constitution). Art. 82.3 of LET specifically refers to major
changes in terms of work organisation, which could undermine the
binding character of collective agreements. In such a situaiomwtit i
possible to speak of a proportional reduction of constitutional rights at
the expense of the right to collective bargaining. Spanish case law admits
the introduction of compulsory arbitration procedures only in the event
of exceptional circumstancesf justified by reasons of general interest.
Alternatively, the recourse to mandatory arbitration procedures agreed
upon over collective autonomy is a viable avenue to pursue.

The ability to structure and regulate issues througkpriotessional
agrements having force of law concluded at national and regional (Art.
83 of LET) could prevent the recourse to mandatory forms of dispute
settlement procedures. In this sense, some sectoral agreements at the
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national level have introduced compulsory arbitram the case of
disagreement over negotiations orooptclauses.

Leaving aside the dogmatic character of some of the problems
accompanying the provisions laid down in par. 8 of Art. 82.3 of LET,
particularly relevant are the practical consequendethéharesent
regulation entail. Operational problems could arise due to delays in courts
caused by an increase in the number of disputes on internal flexibility
mechanisms or in the appeals against the decisions resulting from
arbitration procedures.

In historical terms, the legal community favoured the recourse to
mandatory arbitration for labour dispute resolution which brought about
a change in the relationship between collective bargaining and business
management. As a consequence, whilE9% colletdive bargaining
influenced decisiemaking and enhanced the role of unions in conflict
resolution processéshrough Art. 85.1 of LE'f & now it is employers

who may unilaterally impose amendments to collective agreements for the
benefit of the company.

4. Reviewing the Rules on Bargaining Legitimacy

Changes in bargaining legitimacy resulting essentially from RDL No.

7/2011 could be introduced only if supported by a wide political

consensus. Measures of this kind are usually justified by technical and

legal grounds, although some of them are just a matter of political choice.

This is the case of the new role given to cordpaely union

representatives (Art. 87.1, par. 2 LET) in the bargaining process. In the

Spanish system, the power to negotiate esterpr lowerlevel

agreements is given to works councils an
various plants or, alternatively, to branches from the most representative

union which operate in company representation units. Until now, there

was no prefereraan terms of bargaining legitimacy, but RDL No. 7/2011
established that oparticipation in negot
i f they agree so060. This aspect has maj ol
pointing to a further involvement of trade ugsitimough comparsgvel

union branches, both in terms of negotiation and promotion of internal
flexibility and in the processes of work

10 See M. E. Casas Baamordbitrajes de consultas, judicializaciéon de las relaciones laborales y
estructura de la negociaciorRedteitinas Labdiale®, 1994, 21.
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82.3 of LET). It also gives uniod®specially the most representaiive

more bargaing and consultation power, as-naonised representatives

are excluded from the negotiation process.

As for nonsectoral negotiation, Art. 87.1 of LET identifies three possible
agreements: enterprisend lowet e v e | agr eeméama s , S0 ca
agreementsd and agreements signed at t
networks of enterprises. Regarding agreements directed to a group of

wor ker s wi t h a s p e c ifranja@gregments), e s si on al
bargaining legitimacy will be granted to unianchies the members of

which are appointed by this group of workers through personal, free,

direct and secret ballot (Art. 87.1 par. 4 of LET).

As for negotiation for agreements in corporate groups, the absence of

specific regulation poses problems of tegtdinty, especially as the rules

concerning bargaining legitimacy are very unclear. RDL No. 7/2011

provides a special set of rules in these cases (Art. 87.1 par. 3), granting
bargaining legitimacy to unions t@agiursuant to Art. 87.2 of LE®

meet thecriteria of representativeness concerning sectoral agreements.

Drawing on the evolution of case law on these matters and bargaining

practices in corporate groups, these legal provisions may appear too strict,

as they do not provide bargaining legitimacy wor ker s r epr eseni
bodies or trade union branches set up within corporate groups. The law

should have taken into consideration that in recent years the role of

wor ker sd rdeapduaiendnmrictEswithin €e@porate groups

has been reinfaed by EU Directive 94/45 as well as by Spanish

legislation by means of Law No. 10/1997. For this reason, legitimacy

could also have been attributed to representative bodies set up within

corporate groups or to those trade unions mostly represented in svdrke
representative bodies.

A major amendment in the regulation of sectoral bargaining units regards

the introduction of specific rules for those sectors where collective

bargaining does not take place due to an absence of representative bodies,
establishig for these cases certain criteria to be met by both trade unions

and employers to gain bargaining legitimacy (Art. 87 and 88 of LET).

Bargaining legitimacy is attributed to most representative trade unions and
employers at the national or regional levehe sector to which the

subsector refers or in geographical areas where no collective agreement

applies. The new regulations do not, however, lay down the specific

criteria to be fulfilled, posing major problems in terms of legal certainty in
identifyingthe bargaining parties.
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5. Period of Validity and Renewal of Collective Agreements

One of the most significant problems of the Spanish bargaining system
lies in the paralysing effect generated by the automatic extension of
collective agreements (A86.10of LET) or by the prolongation of the
period of validity of collective agreements after their expiration (art. 86.3
of LET). In this respect, no specific mechanism has been put in place in
the past to encourage the renewal of agreements, with tiref@ah2

which is the only attempt to lay down some significant changes to stem
the downsides of this paralysis.

An important innovation is the scope to revise the agreement during the
period of validity (Art. 86.1 par. 2 LET). This possibility was netsskpr
provided in legislation before the reform, often questioning the legitimacy
of a revision during the period of validity of the agreement, that was
finally acknowledged by case law.

Recenthissued legislation introduces the scope to review the exgreem
provided two requirements are met. First, the review must be agreed on
by all the signatories part@esince there is no obligation to review an
agreement that has not expired, according to Art. 89.1 ob laBad,
second, the review can be carried lyutall the subjects who have
acquired bargaining legitimacy under Art. 87 and 88 of LET. This means
that participation in the review process is not limited to the signatories.
This can produce a paradoxical effect in that bargaining parties that did
not ggn the collective agreement can be involved in the review process
too and this can prejudice the balance of an agreement.

As for the validity of the collective agreement after its expiration, if no
agreement is reached by the parties during the reviegssprthe
previous agreement continues to be valid. This means that before the
reform of 2012 only clauses concerning obligations expired, whereas
normative clauses remained valid until the enforcement of a new
agreement, unless the parties had agreedisthéart. 86.3 of LET).

This provision is of a clear political fashion, as it is aimed at strengthening
the bargaining position of wor kerso rept
regulatory gaps in the governing of working conditions in the period
precedig the conclusion of a new agreement, ensuring legal certainty and
industrial peace. Arguably, it also has some drawbacks in that it does not
favour the renewal of agreements, stiffening the bargaining grocess
upon the assumption that higherel agreeemts could not affect lower

level agreements in the period of validity after their expiéatod
hampering the development of new bargaining units.
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Law No. 3/2012 establishes that the collective agreement remains in force
during the review process aratemtial ouf-court conflict resolution
procedures for a maximum of one year, after which the agreement is no
longer valid unless otherwise adteddter this period, the applicable
highetlevel collective agreement is implemented.

It is essential to m@ that the focus is on the contractual relationship
between the parties. Therefore, the parties can still negotiate the clauses of
the agreement that remain in force after its expiration, and the duration of
the additional period of validity. This aspaat be extremely important

to avoid regulatory gaps in the absence of Heyedr collective
agreements.

Two issues are of interest here, namely the duration of the additional
period of validity and its effects, as well as the problems of regulatory gaps
in case highdevel collective agreements are not implemented. Regarding
the first issue, a time limit aims at facilitating the renewal of agreements
and a ongrear extension which seems reasonable.

With regard to the second issue, problems could aggeations in

which there are no valid collective agreements concluded at higher levels.
Problems due to regulatory gaps exist also in other countries that have
adopted different solutions in line with their own legal system or by
means of specific statty provisions.

Devising a common framework that goes beyond minimum standards is a
complicated matter, given the technical nature of the provisions laid down
in agreements already expired. In this regard, mention should be made of
a court decision thatjeets the application of -salledconvenios extra
statutari@si.e. agreements that do not comply with the &B&ffer their
expiration, as these are a oO0consequenc:¢
by the parties and which expressly provided a fixetiodumnd for

which there is no reason to prolong its validity after its expiration,
contravening what had been previous|
implementation during its validity is not indicative of the will of the
employer to grant a greater benefin tth@se imposed by the applicable

|l aw or collective agreementso

It is difficult to provide a forecast of future scenarios. These reforms
could speed up negotiations, but also exacerbate conflict, lead to an
increase in owdf-court conflict resolution rpcedures or, less likely,
employers might continue applying collective agreements after their

11l aw No. 3/2012 amended RDL No. 3/2012 that envisaged a period of two year.
12See STS 182009 (RJ 2009, 4548).
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expiratio®®> When a sectoral agreement expires, it is reasonable for
employers to carry on applying it, as a supplement of the provisions
adopted at the compartgvel to make up for the absence of sectoral
collective agreements. Another solution could be the conclusion of
sectoral agreements providing minimum standards, to avoid regulatory
gaps at the sectoral léYelthat should be signed by the most
representate social partners. In any case, in consideration of potential
problems that could arise in terms of legal certainty and conflict, it seems
also reasonable that the dissenting parties resort to arbitration procedures
before the end of the period of prolatign of the agreement, reducing

the number of controversial issues to be solved through subsequent
dispute resolution procedures.

6. Concluding Remarks

I n conclusion, businessesd demand in
significantly affect the fue of collective bargaining. In such a scenario, a

new cultural approach is required, with collective bargaining that will

become increasingly important within the national industrial relations

system. Without amending the bargaining structure, thet cafoems

may result in a completely unstructured system that could ultimately
undermine the soceronomic role of bargaining and the normative

character of collective agreements. To avert this risk, it will also be
necessary to strengthen employee mqed®n and participation within

companies and enhance their role in the collective bargaining processes.

13See. J. Cruz Villal@Procedimientos de resolucién de conflictos y negociacion colectiva en la reforma
de 201k GarciaPerrote Escartin, J. R. Mercader Uguina ®dfojma laboral 208X

Nova, 2012, 414.

14 |In Spain, attempts have been made in this respect with-th#eddcuerdo

Interprofesional de Cobertura aé 12@Tos
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Monti-Fornero Reform (Law No. 92/2012)

Michele Tiraboschi

1. The Reform of the Labour Market in Italy: Main Reasons and
General Framework

Prompted by the main European and international financial institutions,
and in response to a particutarand in many respects unigde
institutional and political scenario, the technocratic government led by
Mario Monti carried forward an impressive mefof the Italian labour
market just a few months after its appointment.

This state of affairs gave rise to an array of interventions across all
economic and social sectors whiclalbeit longawaitet 8 previous
administrations have been unable to pptace. Law No. 92 of 28 June
2012 was preceded by an even more substantial and widely debated
overhaul of the pension systeand was intended to amend the
regulatory framework of the Italian labour market. Once the- newly
installed government took offiesmd straight from the inaugural address,
the measure was presented for public opinion as a matter of urgency. In

* Michele Tiraboschi is Full Professf Labour Law at the University of Modena and

Reggio Emilia.

1 SeeThe White Paper on The Labour, Maikktwas drafted by Marco Biagi on 3

October 2001 under the Berlusconi Government. Significantly, most of the objectives set

down by Mr. Monti anthe Minister of Labour Elsa Fornero were already outlined by

Prof Biagi ten years ago. An English version of the document is available in R. Blanpain
(eds.)White Paper on The Labour Market In Italy, The Quality of European Industrial Relations
and Chamgj Industrial RelatBualetin of Comparative Labour Réiafiesi2002.

2 For an overview of the reform of the pension system in the context ofcthitiedo
0ODecree to Manvtei dst aA3y® bbietev.eumioundeuropa.euv a | pl an,
(Last accessed 1 October 2012).
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discussing the current maeemnomic context, the reform of the
national labour market was portrayed as an inevitable move to secure the
future of younger generationd most notably in terms of job
opportunities and pension entitlem&iat they have been hit the hardest

by the crisis that was caused by the collapse of the financiaf.markets

This is consistent with the viéwot prevailing,lthough wetestablished

among European commentators and deeisakers d that high
unemployment rates, chiefly among young people, coupled with the
steady increase in atypical and precarious employment, have been brought
about by the high levels of piten for workers in salaried employment.

An authoritative indication of this line of reasoning is the move made
during the financial downturn by the President of the European Central
Bank, Mario Draghi.

In order to safeguard the future of the youngesragons, Mr. Draghi

openly questioned the leteym sustainability of the European social
model. In this sense, he prodded Europeammiers into reviewing
national labour laws, deemed to be unbalanced in favour of adult workers
(the insiders), partieuly in the current recession.

The I talian Government foll owed Mr .

polemical discussion concerning the European Central Bank and some
ot her European bodi es all egedl y
admi ni st rstate of plagé facioipingedson the effofito date
successfud on the part of both trade unions and-{aoour political

parties, to counter the decisions made unilaterally by the Government

As will be discussed further, Law No. 92/2012 (hergatteMonti

Fornero Reform) has introduced numerous innovative measures. This
aspect could be observed, as this substantial piece of legislation consists of

3For an indepth analysis on the reasons for the reform, particularly to offset the level of
protection offered to young people against thiygplied to their adult counterparts, see

Dr

M. Tiraboschi,Young Workers in Recessionary Times: a Caveat (to Continental Europe) to

Reconstruct its Labour irethi Journal, 1, No-2, March- June 2012.

4At the time of Si invfiice traBeunibna weceaefinitdlysgivéna s t
more room to manoeuvre following the passing of Article 8 of Legislative Decree No.
138/2012 on the reform of the labour market. Then as now, the Government was
prompted by the European institutions to tak@rmactt thus empowered collective
bargaining at company and territorial level to implement certain employment safeguards
by way of derogation from national bargaining, in order to cope with the crisis and favor
economic growth. Of course the levels of gutitn set down by the international
Conventions, Community legislation, as well as certain limitations concerning labour
issues imposed upon by the Italian Constitution were still valid. On that occasion, social
partners succeeded in challenging the meeagut forward by the Governmegte

various comments Diritto delle Relazioni Indysgiiatire, 2012 (und&icerche
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270 controversial paragraphs, yet grouped into 4 articles to expedite the
approval process. For fdifent reasons, the reform was hailed with
outright hostility by the social partners (see par. 6). Such a reaction
pressured the Legislator to promptly amend the provision, with a number
of changes that were already foreseen by the Parliament and &ook plac
one month after its enforcentent

The reform greatly impacted the main aspects of Italian labour law,
namely the legal procedures to establish and terminate the employment
relationship. It also deals with the sources of labour law, this is because of
the preference that has been given to norms of a compulsory character,
which narrows down the role of trade union law, particularly company
customs. In addition, social concertafiamnce pivotal in the evolution

of labour law in Italy played a peripheraile while the provision was

being devised.

In contrast to what occurred in some other European coubtmiest

notably in Spaind the reform does not touch upon internal flexibility,
that is the set of legal provisions governing the employment talations
(personnel and job classification, working hours, job description, absence
from work, and so forth). These aspéctshich are clearly of great
importanced still fall within the province of collective bargaining or are
subject to mandatory forms ofgudation that date back to the 1970s,
such as Law No. 300/1970 (the Workersd Si
This approach further upholds the trend towards legal abstentionism in
labour relations, all the more so if the drafters of the reform also refrain
from amending thersicture and the functioning of collective bargdining
Indeed, the Parliament just delegated to the Government the power to
deal wi t h I ssues concerning economic

5See Law No. 134 of 7 August 2012.

6 Ley No. 3/2012de 6 de julite medidas urgentes para la reforma del mé&mado laboral

reconstruction of the provisions laid down by the reform of the labour market in Spain,

see M. L. Martin Hernandéa Ultima fase de la evolucion del derecho del trabajo espafiol: las

reformas laborales del bierRDIZD1O Bollettino Speciale &gt No. 17, 2012; F.

Navarro NietoSpagnalLa riforma del quadro giuridico della contrattazian®icitttettiva

delle Relazioni Indus@ialfifré, No. 3, 2012; A. Bayl@isi del diritto del lavoro o diritto del

lavoro in crisi: la riforinaweo spagnola de| RBadifo delle Relazioni Indushiiatfireé,

No. 2, 2012; J. Garcia Viflasistema di relazioni industriali in Spagna dopo la riforma della
contrattazione <col | et t,iDvito.delld Retaghipdagrialip per il con:
Giuffré No. 1, 2012.

7 As a result, and in line with the Italian experience, collective agreements in the private

sector are regarded within the comitamnframework still governed by the Civil Code

of 1942 which, and at least in formahtg they are binding on the contracting parties

only if they are members of employersd associati
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participation. Drawing on the German model ofdet@rmination

(Mitbestnmungand by means of special provisions that introduced certain

participation schemes, the attempt of Italiasmialeers has been to move

away from the current industrial relations mddehich is of a more

adversarial natu@to a more cooperative darcollaborative approach.

The proposal was met with approval by the most reformist unions (the

Il talian Confeder ad CI8LD amlfthe Whion kfer sd Uni c
Italian Workersd UIL), whereas both the more antagonist General

Confederation of Italian Worrse (CGIL) 8 and the most influential

empl oyersd® associations (e.g. Confindu:c
As far as the overall structure of the reform is concerned, the
Government ds original intentions wer e

by way of operended contracts which make the dismissal éasénly

for economic reasorgs concurrently scaling back the scope of atypical
and temporary work, either in salaried and-suiasrdinate employment.

One might note, however, that the gmdtake accompanying the
approval of the Monfrornero Reform and subsequent amendngéents

e.g. Law No. 134/20%®prejudiced the foregoing glan

In fact, just few weeks after the passing of the reform, a number of
amendments were made to the provisions mtnactual schemes and on

the remedies put in place in the event of failing to comply with provisions
regulating dismissals for economic reasons. In some respects, the
amendments to the reform made it more complicated to conceive the
overall structure of ¢hproposal put forward by the Government, as well

as the guiding principles underlying the reform process.

The same holds for the reform of the labour market -sefietgeasures,
which, based on the model of Danish flexicurity, could play a key role in
enhancing the transition between occupations, as well as leading to a more
adequate balance between flexibility in hiring and flexibility in dismissals.
However, a wateratbwn compromise was eventually reached, since the
early proposals made by the MinisiérLabour to introduce the
guaranteed minimum wage and, above all, to repeal traditional forms of
income support were firmly opposed by both social actors and the
governing parties.

8|n actual terms, such a proposal would concern onhgizedesnterprises, for the vast
majority of small and meditsized companids Italy already enjoy higher levels of
flexibility in dismissals. This is a further explanation of the strong opposition to the
proposal on the part of several representative associations (artisans and small employers
in the commercial and tertiary sexjtofor it reduces the levels of flexibility in hiring
without any gains in terms of flexibility in dismissals.
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The review of the safetgt measurealso introduces a number of
signft ant amendments (see par. 5), yet reprt
in a new bottl eo. I n other words, the pr
funded by social contributiords and not by the general system of
taxation, as hoped féris already a walktabBhed practice in Italy. On

top of that, this system will only be fully implemented in the years to
come, for its effective sustainabilidy alongside macroeconomic
compatibilityd will be monitored by the social partners, and dependent
upon the developmeat the crisis.

In an awareness of the foregoing issues, the Legislator outlined the
reasons and the purposes of the reform, reasserting the central role played
by fulitime operended subordinate employment, also with regard to the
apprenticeship contraethich remains the most widespread contractual
scheme for those who enter the labour market for the first time. Indeed,
the preference for this contractual arrangement is not to be ascribed to a
decrease in the labour costs for egrested contracts, noo fcertain
simplified procedures which favour their implementation. Rather, there
has been a concurrent, and in some respects radical, dwindling of the
regulatory mechanisms and contributions to be borne by employers for
contractual arrangements in tempoveork, selemployment, and quasi
salaried employment (continuous awodordinated collaboration
contracts).

The explicit intention here is to overcome the duality between insiders
and outsider8 e.g. stable workers and precarious wodkarthe Italian

labour market. Nevertheless, the issue is dealt with in a contradictory
manner. In fact, the introductory@graphs of the document clearly state
thatd pending a future and uncertain harmonisation prétiesseform

only concerns the private sector. Accordingly, the public sector does not
fall within the scope of the provision, primarily because of hitgseofra

trade union representation that ensure protection in terms of stability of
employment.

Yet early commentatdrbave pointed out another contentious issue,
which has been acknowledged by the Minister of Labour in a number of
public statements. Theowe on the part of the Government aimed at
narrowing down the use of flexible and atypical @wagkpecially in
recessionary timésmight foster another dualism that is peculiar to the
Italian labour market, viz. that between regular and irregular eemploym

9 See the contributions in M. Magnani, M. Tiraboschi (eglsyova riforma del l&voro
Commentario alla legge 28 giugno 2@Giaffre,2012.
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This is particularly the case if one considers the telling arguments put
forward at an international Ié%ehccording to which the extensive
hidden economy in Itafiyamounting to between 23% and 27% of Gross
Domestic Product (GDP), twice or thremds that reported in France

and Germany alongside a sound set of safetly measurésd now

called into question (see pal Bglped Italy tackle the crisis originated in
2007 following the economic turmoil.

The creation of a regular monitoring sydtemssess the impact of the
reform on the labour market on the part of the Legislator should be
deemed of particular significance. The development of a system for
monitoring purposes should be the domain of the Minister of Labour and
Social Polici&s who should also oversee the evaluation of the
implementing stage of the reform programme, its effects in terms of
efficiency and employability, and the mechanisms for entering and exiting
the labour market. The results of this monitoring activity might bé usef

to take cognizance of the amendments to be made to the provisions laid
down by the reform.

2. Flexibility in Hiring: the Tightening Up of Atypical and Flexible
Work and the Revival of Apprenticeships

2.1. Fixeterm Contracts

Following the refornof 2001 which implemented the EU Directive No.
1999/70/CE, ltalian legislation allows for the issuing of employment
contracts of a definite duration, although this must be linked to the
presence of technical, productive or organisational reasons, even in
relation to the everyday activity of the employer.

10See F. Montefortd,h e Par adox of Stratfar|Aygdst 2012nf or ma |
11 For a reconstructiod from a international and comparative perspedtiokthe

system of safetyet measures which traditionally consists in a scalingf eatkiog

Labour Market Measures and their Effectiveness between Flexihility aduBecDrity,
Petrylaité (edslabour Regulation in tFeC2mturyin Search of Flexibility and Security,
ADAPT Labour Studies Bogkeries, No. 2, Cambridge Scholars Publishing, 2012, 163
ff.

12 Article 17 of Legislative Decree No. 276/2003 (the Biagi Reform) already made
provisions for a careful monitoring system thaluates the effectiveness of the
legislative measures put in place. Regretfully, this system was never implemented.
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Although questioned by a number of case law rulings on matters of fact,
the aim of the Legislator was to normalise the recourse toefixed
contracts, which up until then could be used only on a teynpasas

and under special circumstances.

In an attempt to stress the pivotal role played by-emed salaried
empl oyment , the document-timebpet he reform
ended subordinate employment is the stan
the aftermath of the reform, this contractuargement was widely
used, whereas fixégfms contracts were once again seen as being entered
into only in certain circumstances, while still regulated by Law No.
230/1962 and, before that, the Civil Code of 1942.

With a view to moving beyond this hard-fast distinction, the Moasti
Fornero Reform opens the possibility of two additional forms of
temporary employment.

In the first case, fixegrm contracts without indicating the justifying
reason can be issued, that is irrespective of the temporazyohaiter
assignment or the organisational needs of the employer. This employment
contract can be concluded between an emglmya usecompany) and

a jolseeker who is hired for the first time and for a limited time up to a
period of twelve months, indar to perform any kind of task. Unlike the
past, an employment relationship of this kind can thus be established for
the first time regardless of the tasks to be carried out by the employee and
without the obligation upon the employer to provide techarwhl
organisational reasons, even in cases of substitute work. The only
requirement is that the employment relationship lasts for less than twelve
months.

Alternatively, the reform specifies that workers can be hired under fixed
terms contracts for an iefthite period without the need on the part of

the employer to give details about the reasons for hiring, provided that the
following conditions are met:

- this clause must be agreed upon in collective agreements;

- it must involve not less than 6% of Wwrkers of each production unit;

- it must be carried out in certain organisational processespsténe

launch of new products, technological changes, further stages of a
research project, renewal or extension of a job assignment).

It must be said #t this route can be pursued only if agreed upon during
collective bargaining, with the opportunity to resort to this flexible form

of work in the relevant industry that might be taken into account.

As far as the first option is concerned, the Legisigpears to run into a
contradiction. This is because after reasserting the major role played by
full-time operended subordinate employment, a major exception is
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introduced to this proposition that impinges on the logic of national
labour law, although lited to the first employment contract that is
entered into.

I n the second case, and save for a f
will be loath to enter into agreements of this kind, as employers are now
allowed to wait twelve months before recguiinworker for the first

time, also taking account of limitations posed by collective bargaining. In
addition, the reform reveals a tendency to move away from a decentralised
industrial relations system which marked earlier provisions at a national
level. This is because only compangle and interconfederal (national
mult-industry) agreements are regarded as valid in this case, with
decentralisation that takes place in the presence of delegation from
national collective bargaining.

The unwillingness to ake use of regulated forms of temporary
employment is further exhibited by another aspect. Starting from 2013,
the employer who decides to recruit a worker on atdisactontract will

be required to pay an additional contribution amounting to 1.4% of
persionqualifying income, in order to finance an occupational fund
(Assicur azi on eeea.6). Eripleyerpwlirbe deitbursguli e g o,
this contributondup t o a maxi mum of & he | ast
provided that the employment relationshipbeiconverted into fulime
openended employment, or that the worker will be hired within six
months of the termination of the limiexim employment relationship.

Due to the particular nature of this form of employment, this additional
contribution isnot to be paid in the event of workers taken on under
fixedterm contracts for seasonal and substitute work.

Still on limiteeterm employment contracts, further interventions concern
the continuation of the employment relationship after the expiration of
the terms, the procedures to dispute its validity, and the forms of
compensation in the event of transformation into salaried employment.
With reference to the first point, employees can provide their service for
the employers up to a maximum of 30 dayd not 20 days as
previously se® from the date of the expiration of the employment
contract, if the employment relationship has a duration of less than six
months. For employment contracts lasting more than six months, this
threshold has been raisednf 30 to 50 days. Contracts which are
extended longer than these terms will be converted into aangi@eh
employment relationship.

The Legislator also regulates the interval betweetefixedontracts to
reemploy the same worker. If the previous eynpént relationship had

a duration of less than six months, the lapse of time between the two
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employment contracts should be of 60 days, and not 10 days, as in the
past. However, 90 days rather than 20 days should have elapsed between
one employment conttaand the other in cases in which the first
employment contract lasted more than six months. Nevertheless,
collective agreements concluded by the most representative trade unions
and empl oyersd associations at a nationa
intervals. More specifically:

- up to 20 days if the first employment contract has a duration of less than
six months;

- up to 30 days if the first employment contract has a duration exceeding
six months, particularly in the event of hiring resulting &enmain
organisational processes (sipg, the launch of new products,
technological changes, further stages of research projects, renewal or
extension of a job assignment).

The scaling back of the minimum period between the two employment
contracts gplies for seasonal work and in all cases laid down in collective
agreements concluded at a national level by the most representative trade
unions.

The reform also introduces a statute of limitations for disputing the
termination of the fixeterm contract. Workers can appeal against the
termination that is null and void for reasons related to the date of expiry
after appraising the employers, also by meansafauirt procedures,

within 120 days of the termination of employment, thus raising the
prevbus 6eday time limit. After lodging the complaint, workers should
initiate legal proceedings within the following 180 days and not 270 days
as originally set down.

As for employment cases, the law now reviews compensation to be paid
by the employer in thevent of a ruling in favour of the worker and the
resulting conversion of the fixetm employment contract into an open
ended one. Statutorily, the sum to be paid by the employer amounts to 2.5
to 12 monthsdé pay, consiledathefacy t he | ast
that this sum of money is now regarded as full compensation for any loss
suffered by the worker, thus including entitlement in terms of pay and
social contributions from the termination of the employment contract and
the decision made lye tribunal. Therefore, following the ruling on the

part of the courts, the employewhether or not fulfilling the obligation

to reengage the workéy is required to provide arrears of pay and
relevant contributions.
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2.2. Temporary Agency Work

The intentions on the part of the Legislator to stress the pivotal role
played by fullime and opeended subordinate employment as the most
widespread form of employment in Italy is patent if one looks at the
interventions made to the provisions regulatmgadrary agency work.

At the outset it should be noted that the proposals laid down seem to be
insufficient. Most importantly, they show a tendency away from the
efforts made since 2003and in line with international experiedde

single out agency wkoas a form of work facilitating the matching of
supply and demand for labour, especially if compared to atypical and
temporary employment.

Within the Italian legal system, agency work was originally regarded as
particularly useful in organisational arahagerial terms, benefitting
labour flexibility and contributing to the modernisation of the productive
system. This is also because certain mechanisms of contractual integration
between undertakings and certain procéseanely stafieasing, and-in
soucing, cesourcing, nesourcing, selective sourcing, radtircing,
backsourcing, cepecialisation and value added outsouftitey be
overseen by higlualified operators within the labour market, as is
(presumably) the case of work agencies.

Howeverthe MontiFornero Reform puts fixadrm employment on the

same footing as agency work, thus taking a step back in time of at least
ten years, as the proposals detailed in the reform programme scale back
the scope of application of this form of employmenither, according

to the reform, the recourse to agency work is possible by providing a
justifying reason, save for two cases.

In the first case, the employer and the agency worker can conclude an
employment contract for the first time and with a mamwichuration of

12 months, without specifying technical, productive, organizational
reasons, nor whether the worker will be engaged in substitution work,
which, as a rule, should be included in the particulars of the employment
contract. It seems worth painng out t hat the wording
employment relationship between the employer/the user company and
the employeed used in the text of the
ambiguous manner, to confine this exception to the first employment
contact entered into, and not to the relationship between the
employment agency and the worker.

Alternatively, the conclusion of the employment contract between the
employer and the agency worker does not require any justification, nor do
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the contracts have limitations in terms of number and duration, whereas
the following conditions are met:

a) thg exception is agreed upon during collective bargaining;

b) it must involve at most 6% of the workers of each production unit;

c) in the event of hiring resulting from certain organisational processes
(startups, the launch of new products, technologleahges, further
stages of research projects, renewal or extension of a job assignment).
None of the exceptions allows for an extension of the employment
contract, once ended.

I n the authords vi ew, the recourse to ac
reasormight on first approximation facilitate the task of temporary work
agencies and reduce the rate of employment disputes, particularly if
compared to that of the previous years. However, in the dodg
mediumtime frame this state of play will debaserdlee of temporary

work agencies as qualified operators in the labour market in terms of
improvement of human capital and specialization of production, limiting
their function to the mere provision of workers on the basis of the
empl oyerds needs.

The refom also specifies that, for the purposes of calculating the
maximum duration of fixe@rm contract$ in any case not exceeding 36
monthsad it is necessary to count towards the time needed to perform the
same task e.g. with the same job descriptfocaried out by workers

with the same qualification. Agency work is thus once again likened to
fixedterm employment, with this provision that is far from securing
stable employment. In addition, it acts as a disincentive for the work
agency, which is thereddoath to provide training and special skills for
agency workers. As already discussed above, this aspect is further
confirmation of the marginal role allocated to this form of employment.

In addition to this, the reform regulates employment agency
appreticeships. Employers are still prohibited to hire apprentices on a
temporary basis. However, it is possible to utilise the services of
apprentices who are employed by an agency work for an unlimited period
(staff leasing) in all the productive sectoet, ithwhen a commercial
contract of an indefinite term between the user company and the
employment agency is concluded. An obstacle to the implementation of
this provision might arise from the fact that the reform repealed certain
norms laid down by thedgji Reform in 2003. In particular, in compliance
with European Directive No. 2008/104/CE, the Biagi Law set forth a
derogation from the principle of equal treatment between agency workers
and other employees, if the recourse to agency work is madaifgy trai
purposes or aims at easing access to labour market. This aspect might
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affect the procedures to determine remuneration for apprentices hired by
the employment agency, as it usually equal to pay for employees of a
lower grade, or to a certain percentdigemuneration provided to more
trained and qualified workers.

Distinct from what was laid down in previous interventions, the-Monti
Fornero Reform also makes provisions for a longer interval between
fixedterm employment contracts at the time of rehithe same
workers. In this connection, the lapse of time to issue a new-témited
contract should be of 60 days if the previous employment contract has a
duration of less than six months, or 90 days for-tiexed contracts

lasting longer than six ntbe. A literal interpretation of the norm
suggests that the relationship between the work agency and the worker
falls outside the scope of application of the provision, while doubts arise
in reference to the relation between the work agency and the user
company. Perhaps this can be explained by the attempt on the part of the
Legislator to prevent the abuse or the repetitive use oftelired
contractual arrangements (o0chainso6 of
agency is either allowed to send the saamker to different user
companies on a permanent basis, or to the lastamspany the worker
provided his/her services to, for the latter upon compliance with terms of
renewal statutorily laid down.

After an inspection of the reform, one might also asterinking of the
funding allocated to employment agencies to promote active labour
market policies, training, and retraining of temporary workers. In this
sense, the law provides that starting from 1 January 2013, employers have
to pay an additional doibution corresponding to 1.4% of pension
qualifying income for salaried workers hired on a temporary basis. As for
the employment agencies, this sum is partly offset by a reduction in the
contribution paid to a training fund for agency workers, thatias t

4% of aggregate salary.

2.3. Apprenticeship, AoWeesk Contracts, and Placements

The MontiFornero Reform sets much store by the apprenticeship
contracts, regarded as a privileged channel for helping young people to
enter the labour markéh. the context of this paper, it might be useful to
point out that a comprehensive reform of apprenticeship already took
place in September 2011, which included a number of agreements
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concluded over the two years prior to the reform between the
Governmentthe Regions, and the social parthers

The reform reasserts the pivotal role carried out by apprenticeship as the
main contractual arrangement for-firse entrants to the labour market.

This approach stands in line with the proposal of many academics
particularly economistsf or a o0singl e empl oyment
starting their first job. One might note, however, that some critical aspects
of apprenticeshi@ e.g. the training conte#t still remain unsolved.
Accordingly, the widespread o$epprenticeship for firime entrants

into the labour market is to be attributed mainly to provisions which
scaled back the recourse to other contractual schemes for this category of
workers. This is particularly the case of atmeswk contractsd
introduced by the Biagi Law in 2003 and now repieplefect work and
placements.

In consequence, although welcomed in principle, the proposal of
apprenticeship as the main contractual scheme to enter the labour market
is, in general terms, far fromngerealistic. In fact, nearly one year after

the enforcement of legislation regulating apprenticeship, the devising of a
system which considers the needs of productive sectors and the
differences at regional level has not yet been fully envisagedinthe sett

up of a national system of vocational standards to validate and certify
oneds vocational skills as Il aid down
never been implemented either. Therefore, only in formal terms can the
apprenticeship contracts be digssas fultime operended subordinate
employment and be freely terminated at its end. In practice, it is to be
considered a fixedrm contract devoid of the training content and not in

line with the German dual model system to which the Legislem@dcla

to have referred to.

Of significance is the innovation concerning the increase of the number
of apprentices that can be recruited by the employer, which is determined
by the number of qualified workers in employment. Starting from 1
January 2013, d@hratio of apprentice® to be hired either directly or
through operended employment agency contragtso qualified
employees will be 2 to 3. Notwithstanding specific more favourable
conditions laid down for the artisan sector, the ratio is set atforto 1
employers with less than ten workers, while employers with no qualified

13 SeeM. Tiraboschi (ed)) | Testo Unico dell apprendi stato

formativGiuffreé, Milan, 2011.
14 Supra, par. 3.
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staff or with less than three specialized workers will be allowed to take on
up to three apprentices.

In addition, for the purposes of the reform, employers with at least ten
empoyees are allowed to hire apprentices on the condition that they had
recruited at least 50% of apprentices whose contract ended in the past 36
months. This percentage has been reduced to 30% in relation to the 36
months subsequent to the enforcement efréform. As the provision
expressly laid down, the employment relationships terminated over the
probationary period, or due to resignation or just cause dismissal are not
to be included in the foregoing calculation. Apprentices recruited in
violation of hese conditions are to be considered salaried employees hired
on operended contracts entered into force since the employment
relationship was established. In the event oftompliance with this
ceiling, it is possible to recruit another apprentice dd® ta those
already employed. The same goes in cases in which no apprentice has
already been hired upon termination of the apprenticeship contract. The
statutory 50% is a minimum threshold and applies to all productive
sectors. For this reason, it migatdmended upward, depending on the
applicable collective agreements.

In order to ensure adequate training, the reform also sets forth that
apprenticeship contracts should have a minimum duration of 6 months,
with the sole exception of seasonal work, fachnit is only possible to

issue vocational apprenticeship contracts.

Also in consideration of the widespread recourse to apprenticeship, the
Monti-Fornero Reform provides a delegation of certain tasks to the
Government, also with a view to narrow doverrétourse to placements

and prevent their improper use. This can be done only upon an agreement
concluded between the parties involved (the State and the Regions) which
sets down guidelines on training and placements for career guidance
purposes, to be plemented at regional level. In this connection, the
reform programme also lays down a number of criteria that foresee more
stringent rules to regulate this contractual scheme. An example is the
obligation on the part of employer to provide remuneratiotheto
trainees for the work performed.

2.4. Pasime and @all Work

The reform introduces a number of major changes tdirpartvork
which concern certain clausekysole flessibili ed ¢ladlnhiag the
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employer to either modify the timalancrease the hours agreed upon in
the employment contract to perform a given task.

The conditions and the specifics to carry out the working activity are not
determined by the employer and the employee directly, but they should be
set down during collide bargaining.

In order to encourage the proper use otfpad work as a flexible form

of employment, the Morfornero Reform specified that it is for
collective agreements to envisage the procedures enabling workers to
repeal or amend these claukerefore collective agreements will detail
the cases in which workers might opt for a review of the employment
contract in relation to the foregoing clauses.

Furthermore, the reform also provides the opportunity for some
categories of workers who alreagiieed on these clauses to reverse their
position, most notably working students, workers with oncological
conditions, and the category of workers listed in collective agreements.
More radical changes have been made -ralbrwork (zerdnours
contracts), that is the employment relationdkgjther of a definite or
indefinite duratio® in which the workers agree to provide their services
to the employers, who in turn make use of their performance on the basis
of what has been laid down by lthe or collective agreements.

The reform made provisions particularly in relation to its scope of
application. In this sense, it sets forth dhaithout prejudice to the cases
specified in the collective agreendawbrk on an intermittent basis can

be performed by workers over the age od Bus raising the 4¢/earold
threshold set by the Biagi Law in 20@8d by workers up to the age of

24, provided that the tasks are carried out before attaining the age of 25.
The reform also repeals the clallesvimg the carrying out of aall

work in certain times of the week, month or year agreed in advance in
collective bargaining, and sets down some measures to raise the levels of
transparency.

More specifically, it places an obligation upon the empdoyertify
relevant authoritie®ifezione Territoriale del L.aedooe the embarking

on a job task or a series of job tasks totalling less than 3@ daythe

part of oncall workers. The notification can be made by text (Short
Message System), fax, simply by email. Upon fulfilment of this
obligation, the employment relationship can be concluded, with the
employer who is required to notify the relevant authority every time the
worker is called out to work.
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2.5. Coordinated and Continudus &iolies (Quagiordinate Employment)

The MontiFornero Reform made profound amendments to -quasi
subordinate employment. This is particularly the case with regards to
project work, that can be loosely defined as an employment relationship
between theemployer and the employee which takes place on a
coordinated and continuous basis, characterised by an absence of
subordination relating to the completion of project.

Unlike what was laid down by the Biagi Law in 2003, the employer is
relieved from the digation to provide a work schedule of the prd@ect

or project phased to be implemented. As a result, the existence of an
employment relationship of this kind will only be determined for specific
projects.

The project to be carried out needs to béerklko a given end result,
which cannot consi st in the mere
cannot include repetitive tasks.

The reform clarifies the meaning of the provision laid down in the Biagi
Law in 2003 according to which professions for whichnemblin

special registeralifo professipmalequired are excluded for the scope of
application of project work. It seems important to point out that this
exception is limited to quasilaried employment in the form of
intellectual work, the naturé which is the same as that performed by
professionals who need to comply with registration procedures.

In consequence, professionals who are enrolled in these special registers,
operate for one client and carry out tasks which are not related to their
trade will be regarded as engaged in project work. This applies also in
cases in which professionals operate simultaneously for more than one
client.

However, whereas the employment tribunal ascertains that there exists a
relationship between the work parfed and the trade carried out, the
employment relationship is converted into salaried employment, as a
project justifying the recourse to project work has not been provided.
These measures are intended to prevent the fraudulent use of project
work, partularly to mask salaried employment. One might note,
however, that this goal has not been achieved through a set of repressive
measures to combat fraudulent practices, but rather because of the
unwillingness on the part of employers to make use of pvoj&ctThis

is exhibited by an increase in the labour costs for projecd thartkwill

be the same as that for salaried employment byd2aa8 by the
provision of more stringent regulations to assess whether project workers
are hired on salaried empleyitncontracts.
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The reform also posits that there is a legal presumption in favour of the
existence of salaried employment without the opportunity to provide
rebuttal evidence in cases in which the lack of the project to be
implemented on either formal asubstantial levels has been ascertained
by the courts.

On the contrary, there shall be a presumption of salaried employment
with the opportunity to supply rebuttal evidence in cases in which the
working activity is performed along the same lines afairagd out by
salaried employees, thus not taken into account tasks which require high
levels of skills on an exclusive basis.

As for the termination of the employment relationship, it is still possible
to discontinue the contract for just cause befaneds, yet pursuant to

the reform the parties are not allowed to freely terminate the employment
relationship. The employment contract can be brought to an end by the
employer only when there is an objective lack of fithess of workers which
endangers thialfilment of the project. For their part, workers hired on
project work contracts can discontinue the employment relationship by
giving notice, only if this clause is expressly laid down in the contract.

The reform introduced major amendments also wethard to
remuneration. Notwithstanding that the amount paid should be
proportional to the quality and quantity of the work performed, it also
specified that workers should be remunerated at a rate which is not less
than the minimum wage set on a sect@sisbFurther, the system of
remuneration should also consider the employment grading methods set
up for each sector and taking account minimum wage levels set down for
similar tasks for salaried employees. Wage setting is agreed upon in
collective agreemts concluded by the most representative trade unions
and empl oyer sd as s-secdra and seot@al lavels, nat i onal ,
also by means of decentralisation by way of derogation clauses. In the
absence of specific collective agreements, refehentd be made to the
minimum wage provisions specified in the national collective agreements
for workers operating in the same sector and with the same employment
grade as project workers.

2.6. Sedémployment

The MontiFornero Reform narrows down theope of application of
seltemployment in a considerable manner. This is due to the prevailing
legal presumption that autonomous workers are hired on salaried
employment contracts, to be applied in the cases provided by the law.
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There are three critetia establish whether an individual claiming to be
seltemployed is actually presumed to perform salaried employment on an
openended contract. For the sake of clarity, it should be noted that the
provi sion makes use of coondmdéedwor di

ng

coll aborationo. Nonet hel es s, pur suant

arrangement of this kind lacking a specific project is reclassified- as open
ended salaried employment. For an individual to be regarded as a salaried
employee on an opemded ontract, at least two out of three of the
criteria listed below must be met.

The criteria laid down by the law are factual situations pertinent to the
running of the employment relationship which, besides its classification at
a formal level, help detemaithe coordinating and continuing nature of
the work performed. The criteria laid down by the Legislator are:

1) the duration of the employment relationship, whereas lasting for more
than eight months for two consecutive years;

2) the provision of seréis to one client on an exclusive basis, provided
that the turnover of the safployed earned while operating for the
same cliend or for a permanent business establishiherer a period

of two consecutive years amounts to 80% of his/her total earnings

3) the presence of a fixed workstatio

of i xedd me a-mavabtebraemporaty. i s non

The legal presumption of opended salaried employment does not apply

in cases in which the tasks to be performed requirekiliglevels or
opractical skills acquired through
fact that the average annual earnings of autonomous workers are equal to
or higher than a certain sum statutorily determined. Another ex&eption
which works as arternative to the foregoirdgconcerns, for instance, a
professional se#fmployed individual performing his/her job upon
membership to professional association (special registers, professional
bodies, and so forth).

2.7. Special Forms of Joint Ventures

The reform also makes provisions for special forms of joint ventures,
whereby an associating party grants an associated party a share in the
profits of his/her business or of one or more transactions on the basis of
an agreed upon contribution. This i®wn in Italy asassociazione in
partecipaziofigerally a sharifqgofit agreement with contribution of
labour). Over the years, an increase in the misuse of this contractual
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scheme has been reported, particularly in clerical work or manual labour
in thebuilding industry.

The MontiFornero Reform amends previous legislation governing this
contractual arrangement, and specifies that it is possible to have up to a
maximum of three associated parties engaged in the same activity if the
contribution providedalso includes work performance. This applies
regardless of the number of associating parties, with the sole exception of
an associated party being a spouse, a family member up to the third
degree of kinship or a secatebree ascendant. In the event af-no
compliance with this clause, the associated parties who provide a
contribution in the form of work performance will be considered as
salaried employees on an epeded contract. The legal presumption in
favour of salaried employment thus does not &lovebuttal evidence

to demonstrate the genuine nature of the employment relationship.
Prior to the enforcement of the reform, the setimgf a number of

joint ventures to deal with the same business or transaction did not
impinge on the validity die¢ contract, save for cases in which at least one

of them is established at a later stage (unlike otherwise agreed, the
associating party cannot grant other individuals a share in the profits of a
business or a transaction without the consent of the fasseciated
parties).

As already pointed out, the reform tightens up the regulation for this
special form of joint venture. For the contract to be valid, it is possible to
have up to a maximum of three associated parties engaged in the same
activity, exq# in cases of family members or ascendants.
The reform also sets down certain cases of legal presumptions of salaried
employment, against which evidence can however be provided. A
contractual arrangement concluded to set up a joint venture is presumed
to be salaried employment in the following cases:

- if the associated party does not have a share in the profits of the
business run by the associating party;

- in the event of failing to report the associated party on the activity
carried out (by way ofraport on the annual management if the activity
has been performed for more than 12 months);

- in the event that the agreed upon contribution on the part of the
associated party corresponds t o oungqual
characterized by theocati knowledge acquired by specific training nor

by practical skills acquired on the same job.

In addition, in order to restrain the recourse to this form of joint venture,
the reform sets forth an increase in the social contributions for the
associated pgaes. In this sense, the cost of labour will rise at 1% every

@ 2012 ADAPT University Press



MICHELE TIRABOSCHI

66

year until 2018, totalling a contribution rate of 33% for those who are not
covered by any other form of public retirement schemes.

2.8. Occasional Work of an Accessory Nature

The reform foesees a thorough review of regulations governing
occasional work, that is work provided without concluding and
employment contract and by means of a particular payment system,
namely vouchers for an amount of 10 euro per hour.

Already in 2003, the Bidgaw made provisions for workers on this
contractual arrangements on the basis of remuneration. In this sense, the
Biagi Law also detailed the category of workers who can engage in
occasional work (young people, housewives, and retired people) as well as
its scope of application (domestic and agricultural work, and light
housework).

Contrary to what was laid down in 2003, the Mamtiero Reform now
specifies that occasional work only includes work performed on an
occasional basis which generates a total me o f a5,000 in a
year. Significantly, this sum corresponds to the sum earned from the
services provided to all the client firms, marking an important difference
with the past. Occasional workers can still carry out working activities up
to a maimum of 2,000 Euros per annum to be paid by different client
firms, provided that their services are rendered to entrepreneurs and
professionals.

Another relevant measueavhich will certainly facilitate the recourse to
ancillary work without any conseqgce in legal termdgs that the resort

to this form of employment is allowed for all working activities and
irrespective of the workers®& personal
Some special regulations have been laid down which scale back the
recourse to occasionabrk in the agricultural sector to the following
cases:

- agricultural work of an occasional nature performed by retired people
and by young people who are less than 25;

- agricultural work provided to farmers which generates a turnover of
7,000 Euros paannum, with the exception of farmers enrolled in special
registers for the previous year.

Public bodies are still allowed to make use of occasional work, as long as
they comply with regulations to contain personnel costs and, whereas in
force, budgetarytability pacts. In the same vein, recipients of social
security benefits who are entitled to a maximum of 3,000 Euros for the
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year 2013, can perform occasional work in both private and public bodies
and in all productive sectors to supplement their mon#gg or any
other form of social aid.

3. Flexibility in Dismissals. Remedies for Unfair Dismissals and
New Rules on Collective Dismissals

In the Italian legal system, the termination of -epeed and salaried
employment contracts can only take pfacgust cause& thus not
allowing for the continuation of the employment relatiorgsloip for
justified reasons. If the latter, the employment contract can be

di scontinued because of a serious

obligations (thatisfo 0subj ective reasons?o)
to production and its functioning, or organizational choices made by the
employer (that is for objective reasons). In the event of unjustified
dismissal, Italian legislation provides a set of remedasunes
traditionally consi st idnmgtheievent bfh e
large and mediugized companied or a compensation awadd if
concerning smadized companies.

Reinstatement takes place in cases of unfair dismissals, in businesses

employng more than 15 employees in the productive unit where the
unfair dismissal occurrdar more than 5 for employers who run a farm

0 or in businesses with more than 60 workers altogether, whether
operating in the same productive unit or not. By virttlesofemedy the
employment contract is not regarded as interrupted, thus the employee
can ask to return to the same job and to demand unpaid salary. With
regard to remedies in the form of compensation, it concerns the
productive units and the employersfatiing within the foregoing cases.

It does not invalidate the effects of unfair dismissal, but places an
obligation upon the employer to choose betweéiring the workers
and granting them a sum of money
By regaraig as unfair the dismissal delivered without a reason, the reform

\'
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amends the I talian remedi al framewor k,

to that of other countries, as producing discouraging effects on foreign
investors in our country and penalising Ercgloyers at an international
level.

As a result, extant legislation now regulates unfair dismissals taking

account of the underlying reasons
sense, there are different employment safeguards that apply in accordance

with the reasons and depending of tlgpet of dismissal, viz.
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discriminatory dismissals, disciplinary dismissals and dismissals for
justified objective reasons.

3.1. Discriminatory Dismissals. Remedies including Reinstatement and Compensation

Discriminatory dismissals take place when eeasl@are removed from

their positiondi r r especti ve odonthégoumsmgl| oyer 6s
religion, political, and personal belief, age, disability, gender, sexual
orientation, race, language, and trade union affiliation. The reform does

not make sigficant changes to the regulation of discriminatory

dismissals. Regardless of the reasons provided and the number of workers
employed, the ruling handed down by the employment tribunal making

the dismissal of employees or executives null and void places an

obligation upon the employer tehiee the workers.

This remedy now also includes dismissals nullified because in violation of

the rule which prohibits one to discharge workers who are on maternity

or parental leave or on the grounds of marriage. oaddiismissals

that are statutorily regarded as null and void are also considered
discriminatory dismissals. By way of example, this includes workers who

are removed from their position after being given training leave, or leave

for particular circumstaes. The same holds for dismissal resulting from

illegal practice, such as thecsml | ed oOretaliatoryo term
illegal and arbitrary action taken against an employee who did not commit

any misconduct.

Workers are entitled to reinstatemermt ialshe event of a dismissal that

is null and void because notified orally and not in writing, regardless of

the number of employees.

As a result of the order of reinstatement ruled by the tribunal, the

employee should return to work within 30 days frome e mpl oy er 0 s
communi cati on. Al ternatively, and with
right to compensation for any loss suffered, the dismissed workers might

ask for payment of up to 15 monthsd pa)
The judge might also ordéhe employer to pay compensation for the

damage suffered from unfair loss of job, the amount of which is arrived at

by calculating the last salary paid to the wérkgy. to which he would

have been entitled if not dischar§ém the date of dismessup to the

date of effective reinstatement. The earnings resulting from working

activities performed during the dismissal period should be deducted

(aliunde perceptum
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Under any circumstances compensation for unfair dismissal can be less
t han 5 payo with hthee demployer also obliged to pay social
contributions and compulsory insurance for the entire period the worker

has been away, including premiums for occupational injuries and diseases.

It is also implied® the law remained silent on this padnthat the
employer is obligated to pay a fine for-payment or delayed payment
of social contributions.

3.2. Dismissal for Disciplinary Reasons
The reform also makes provisions for dismissals for disciplinary reasons,

that is termination adfmployment due to a breach of contractual duties or
serious violations on the part of the worker. These specifics are also

grounds for di smi ssal for -gawssti fied Osu

dismissal, respectively. There are three remedies folldimdima of

unfair dismissals and they depend on the seriousness of the
circumstances.

The first case occurs when the employment tribunal ascertains that the
di smi ssal i's null and void for a
just cause, becauserthis no case to answer, or because the violation
falls within those for which measures short of dismissal can be imposed
on the employee, in line with what is laid down by collective agreements
or codes of conduct.

In this case, the judge nullifies th&fair dismissal, ruling that the
employer should reinstate the empldyew alternatively and on the

ack of

empl oyeeds request, pay a compensation a

pay. The judge also specifies that the employment contract is terminated
whereas thevorkers fail to return to work within 30 days from the
empl oyerds communication, or they
It is also implied the law kept silent on this point, téothat the
employer is obligated to pay a fine for-payment or delaygzhyment

of social contributions.

The employee is also entitled to the payment of compensation which is
equal to remuneration accrued from the date of dismissal to the date of
effective reinstatementwh i ch cannot e x odrend 12
which earnigs resulting from working activities performed during the
dismissal period should be deducéidnde perceptamwell as potential
wages earned if he had found a new occupation. The ruling that the
dismissal is unfair also places an obligation upoantbloyer to pay
social contributions and compulsory insurance for the period the worker
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has been away, including premiums for occupational injuries and diseases.

Distinct from what happens in the event of discriminatory dismissal,

social contributions st include the interests legally accrued without

taking into account sanctions for fpEyment or a delay in the payment

on the part of the employer.

The second case concerns the event when the employer tribunal rules in
favour of a | swukbjefctinedjusasdbhnedod |
forward by the employer. Under these circumstances, the dismissal, if
unjustified, is not regarded as null and void and the judge orders the
termination of the employment contract from the date of dismissal. If this

isthe case, the worker is entitled to full compensatiothe sense that

it also includes social security contributidmanging from 12 to 24

mont hsd pay considering the | ast salar
service, number of employees, dize of the businegsas well as the
conduct and the conditions laid down by the parties, the latter requiring a
written statement explaining the reasons for such conduct).
The last case refers to the discriminatory dismissal that is null and void
becaus of a violation of the requirement to provide justification or
because of a procedural defect, which is typical of disciplinary dismissal.
Under these circumstances, the dismissal is null and void and the
employer is bound to pay full compensafioncluding social security
contributonsdr anging from 12 to 24 monthsod p
salary, depending on the seriousness of the violation of the employer, with
a duty to provide motivation in writing.

3.3. Dismissal for Justified Objectige Reaso

The other case of dismissal is that taking place for justified objective
reasons. In this respect, a review of extant legislation redesigned the
remedial framework and introduced two new measures in procedural
terms.

The reform specifies that in rigitng the worker of the dismissal, the
employer must also provide the reasons causing the decision. This
requirement marks a difference with the past, as previous legislation only
specifies that such justification could be provided upon-the@exk er 6 s
request within 15 days from being given notice.

A further innovation concerns the discontinuation of the employment
relationship for economic reasons. More specifically, the requirement to
attempt conciliation has been introduced as -eequésite to further

action to be taken with regard to the dismissal. This initiative, which is of
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an experimental nature, does not apply to-simedl enterprises as
previously defined.

The notification to be filed by the employer must specify the intention to
terminate tB employment contract for objective reasons, the justification
for the dismissal and the measures to be taken to help the dismissed
worker find alternative work. Once notification has been handed in, a
special body appointed by the Ministry of Laldouwez{one Territoriale del
lavor@ Provincial Labour Direction), summons the employer and the
dismissed worker to a hearing before the local conciliation board within 7
days from the delivery of the communication. If members of a union,
both parties can appbior mandate a union delegate, a lawyer or an
employment consultant to represent them at the hearing, which can be
postponed for a maximum of 15 days only in the event of a serious and
certified impediment.

The aim of conciliation is to find an alternative route to the termination of
the employment contract. However, this procedure cannot last more than
20 days from the date the parties were called on to meet, unless they agree
to further discuss the issue tiuna settlement is achieved.
Whereas the recourse to conciliation is not effective, or the Provincial
Labour Direction fails to convene a meeting with the parties within 7 days
of the delivery of the communication, the employer can dismiss the
worker bygiving notice. Conversely, if the attempt at conciliation is
successful and the contract of employment comes to an end by mutual
agreement, the law provides for the implementation of -sefety
measures, as will be seen further on. It could also be ¢héhaias
employment agencies are in charge of helping the woeekgerr¢he

labour market.

In order to encourage conciliation, it is also specified that in the event of a
further appeal, the attitude of the parties will be taken into adcasint
resultig from the minutes of the hearidgs well as the proposal put
forward by the local conciliation board to settle the issue. On the basis of
these elements, the judge will rule in favour of the prevailing party to be
awarded the court costs, and decide aitm®unt of compensation
resulting from the dismissal that is null and void as devoid of an economic
or productive reason claimed by the employer.

There are four circumstances which, in turn, give rise to four types of
remedies. The forms of compensatad town are thus related to the
seriousness of the flaws at the time of terminating an employment
contract.
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3.3.1. Remedies including Reinstatement and Compensation

This remedy concerns the situations in which the dismissal for objective
reasons is nfair as justified on the grounds of physical or mental
unfitness of the workers. This case also refers to an employment contract
that is discontinued before expiration of the time granted to workers on
sick or parental leave to maintain their post, on Wiee organizational

and productive reasons claimed by employer are not grounded.

In all these cases the dismissal is null and void and the employer is obliged
to reinstate the dismissed worker, who is also entitled to a sum of money
correspondingtoama mum of twel ve monthsd pay ¢
salary, deduced from what was earned from the workers when they were
dismissed and what should hypothetically be paid to them if still in
employment in that period, including social contributions andtgiteres
essence, remedies are the same as those laid down in the event of
disciplinary dismissals that are held unfair.

3.3.2. Reinstatement in the form of Compensation without Reintegration

This remedy refers to all those cases not falling undeabtieof

dismissal for justified objective reasons. Like the previous case, the reason
justifying the dismissal is not grounded, or not in a patent manner.
Accordingly, the dismissed worker is not entitled to reinstatement, but
simplytoasumofmoneyamoui ng to 12 to 24 mont hsa
the last salary and arrived at by taking into account a number of factors

(length of service, number of employees, size of the business, the attitude

and the conditions set by the parties). The judge here fitteyakad to

deal with unfair dismissal for just cause or justified objective reasons.

3.3.3. Dismissals for Justified Objective Reasons. The Case of Discriminatory and
Disciplinary Dismissals

Another case is when the dismissed employee claims thatrtissal for
justified objective reasons is the result of discrimination or unfair
disciplinary action. If the employment tribunal find the complaint well
founded, remedies for unfair discriminatory or disciplinary dismissals

apply.

www.adaptinternational.it



ITALIAN LABOURLAW AFTERTHE SO-CALLED MONTI-FORNERO REFORM (LAW NO. 92/2012)

73

3.3.4. Dismisstis Justified Objective ReasonsCordgNance with Formal
Requirements

Dismissals for justified objective reasons must be initiated in accordance
with certain formal requirements. Failing to provide justification for the
dismissal or to comply withe obligation to seek conciliation will make

the dismissal null and void. Being characterized by a procedural defect,
they stand upon an equal footing with unfair dismissals resulting from
disciplinary action. Accordingly, relevant legislation provides fo
termination of the employment contract, along with the supplying of an
award amounting to six to twelve
dismissed workers, depending on the seriousness of the procedural defect.

3.4. New Rules on Collective Dismissals

Besides making amendments to existing rules on individual dismissals, the
Legislator also put forward some new legislative measures concerning the
regulation of collective redundancy.

One aspect concerns the obligation to give early notice placed upon the
employer who decides to dismiss employees for reasons of redundancy.
The innovation lies in the opportunity to overcome thecampliance

of this requirement by signing an agreenwemaiwed with trade unions
during the redundancy procedures.

Amendments have also been made to the obligation to communicate to
relevant authorities or trade unions the list of workers made redundant or
on mobility schemes. Information for each workemulghanclude
personal details, employment grade, as well as a detailed explanation of
the criteria adopted to identify the workers to be made redundant. As for
the time requirements, such communication should take place within 7
days fromd and no longer ewurrently tod the notice of dismissal
delivered to the employees. With regard to remedies in the event of
collective dismissals that took place in breach of agreed procedures, they
rest upon the seriousness of the breach, which might give raise to the
inefficacy of collective dismissals (in the event of failing to notify in
writing or to comply to statutorily procedu@sy make them void in

cases of violations of the eligibility criteria to dismiss the workers.
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3.4.1. Remedies in the formearigationpand Reinstatement

In the event of collective dismissals not notified in writing, the worker is

entitled to reinstatement and to a compensation award. The employment

tribunal nullifies the dismissal and, concurrently, orders that the

employees tern to the same job, entitling them to a sum of money for

the damage suffered. The amount of money to be paid is arrived at by

calculating the wages and the social contributions from the date of the

dismissal to the ruling of the coudis any case nbte s s t han 5 mont h
payd which should be reduced by what has been earned by the employer

whereas performing another working activity over the same period.

3.4.2. Remedies in the form of Compensation without Reinstatement

If collective dismissals haxeen found to be unfair because of a violation

of collective agreements, the tribunal orders the discontinuation of the
employment contract, that is effective from the date of the dismissal. It

also entitles the employee to a sum of money amounting @do242 t

mont hsd pay considering the | ast sal a
account the workerds |l ength of service
size of the business, the attitude and the conditions set by the parties, with

an obligation to specify theeasons in this connection.

3.4.3. Remedies including Reinstatement and Special Forms of Compensation

In the event of nolwompliance with the criteria laid down to identify the
workers to be made redundant, the most comprehensive forms of remedy
apply In other words, the employment tribunal nullifies the unfair
dismissal and the employer is obliged to reinstate the dismissed workers
and to grant them a sum of money amounting to a maximum of twelve
mont hsd® pay consi der i rogdismigs@dtotheast sal ar
date of reinstatement. The total sum should be reduced by the earnings
resulting from other working activities performed by the workers while
dismissed, as well as what was earned if they had been committed to
seeking a new occupatidime employer is also under the obligation to
pay social contributions for the same period, increased by the interests
accrued until the date of reinstatement and without including penalties
from nonpayment or delayed payment of the amount due. Théyaim

lower than what entitled to the worker if not dismidgecequal to the
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difference between contributions accrued following the dismissal and
those paid to the employer as a result of other working activities
performed by the workers during the tieytwere dismissed.

4. Undated Letter of Resignation and Termination by Mutual
Consent

The reform makes provision also with regard to the dismissal procedures.
More specifically, special sanctions have been put in place for employers
who ask workers &ign an undated letter of resignation and use them at a
later stage, further dismissing the workers but claiming that they have
resigned or freely terminated the employment contract.

To combat this illegal practice, the law provides that resignationinanded

by some categories of workers has to be validated by special bodies. This
concerns women workers during pregnancy or workers who are fathers of
childrend by birth, custody, or national or international adoptigmto

three years of age, thus extegdne previous age limit of one year.

Another innovation lies in the requirement to assess whether the
resignation was really intended, which now applies to cases of voluntary
resignation in a strict sense and to all cases of consensual termination
other than those resulting from maternity or paternity.

The genuine nature of both voluntary resignation and termination by
mutual consent will be assessed through two distinct procedures, and their
validity is thus conditional upon the outcome of this revanegs.

Validation of resignation is not required in cases in which the
discontinuation of the employment contract is the result of a reduction of
staffing levels agreed upon by unions or relevant bodies, which are
assumed to take all necessary stepssessa whether the workers
consented to the discontinuation of the employment relationship.
Procedures for validating workersd resi
employment contract can be carried out by the Provincial Labour
Direction Direzione Territeridé! lavprthe local employment services, or

by any other body listed in collective agreements and agreed upon by the
most representative trade unions at a national level.

Alternatively, the parties might issue a written statement to be appended
to thenotification of the termination of the employment relationship that
has been sent to the employment services. Simplified criteria to ascertain
the accuracy of the date and workersd si
Ministerial Decree.
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There are also caith obligations placed upon the employer in the event
of noncompliance with the requirement of validation or the issuing of
the foregoing statement. The employer has to send the worker a formal
request to report to the evaluating bodies or produce raestate be

added to the notification sent to the employment services that the
employment relationship has been brought to an end. This must be done
within 30 days of the date of resignation or termination by mutual
consent.

Within seven days from the reqguand in the event of failing to satisfy
these two conditions, the employment contract is dissolved in cases in
which workers:

- did not report to the Provincial Labour Direction or the local
employment services in charge of ascertaining the voluntary nature of
resignation;

- did not produce the foregoing statement in writing;

- did not revoke their resignation or intentioreta the employment
contract.

The last aspect concerns the tightening up of the sanctioning mechanism
and the devising of administrative fidganging from 5,000 to 30,000
Euros @ that apply in the event of employers making use of undated
letters of regnation, without prejudice to their criminal liability, if any. It

is the Provincial Labour Direction
liability and the statutory amount to be paid.

5. Reforming the System of Safetijet Measures

A key aspect of th&onti-Fornero Reform concerns the safeguards
provided to workers in cases of loss of employment, as a means to strike a
more effective balance between flexibility in hiring and flexibility in
dismissals. Although the ambitious proposals originallyvatddry the
Minister of Labour, the reform does not impact on the system of safety
net measures, which does not distance itself from the protection supplied
to the worker in cases of partial or total unemployment.

In the event of partial unemploymentt isasuspension or reduction of

the working time, workers might rely on certain forms of income support,
with the reform that has widened their scope of application also by means
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of the settingip of bilateral funds, which might also includecadunds

for lifelong learning for employees of ssiadd companies not covered

by income support schemes. This money is made available by sectoral
empl oyer sd associations and uni ons
wor kersd further edudewse traming,schenesl i s
organized by the employers subsidising the fund. At present, income
support measures only cover workers operating in the manufacturing
sector, or those in some other industries with a certain number of
employees. By way of exampldhe commercial sector only businesses
with more than 50 employees can apply to such funds.

A wideranging reform was put forward in relation to the employment
safeguards in case of total unemployment. In this connection, provisions
have been introducetb supply protection to workers in a more
thoughtful manner by means of Social Insurance for Employment
(Assi cur azi on,ASphdnow ragarded asehe only iolmmfp i e g o
income support in the event of loss of unemployment. The Social
Insurance for Employment will be implemented in place of the
unemployment benefit§ granted to workers at the end of the
employment contract, in cases of dismissal and special instances of
resignationd and mobility allowances income support provided to
workerswho have been made redundant or are registered as unemployed
in special list§ previously supplied. Finally, the scope of application of
traditional forms of income support measures has been widened, with the
sole exception of those allocated to worketsei agricultural sector who

are enrolled in special registers.

In the event of total and involuntary unemployment, income support
measures are envisioned through the Social Insurance for Employment
starting from 1 January 2013 to all those eligibtetladtedate. The
eligibility criteria are similar to those laid down to access the
unemployment benefits currently in place. Most notably, only workers
who lose their occupation are entitled to these benefits, with inactive
people or those who want to-a®er the labour market following a
period of inactivity excluded from them.

This aspect is noteworthy as it shows that this set ofrsztfetypasures

IS not universal in scope, pointing out that-toregdue equality in the
provision of welfare is nottyensured.

The system will be fully implemented starting from 2016, subsequent to a
round of consultation between the Government and the social partners to
assess its sustainability in relation to public expenditure and the transition
period between thedlnd the new system. From 1 January 2014 and
throughout the transitional phase, unemployment benefits will gradually
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increase in duration, whereas redundancy schemes will decrease until their
depletion, yet not later than 31 December 2016.

In order to fuml the Social Insurance for Employment, the reform
imposes an obligation upon the employer to pay a certain amount of
money in cases of termination of the employment relationship other than
resignation (Article 2, par. 31 of Law No. 92/2012). Paymentftonthe

in the event of the foregoing conditions will take effect from 1 January
2013 and the sum is arrived at by calculating 50% of the monthly
unempl oyment benefits for each 12 mont
years.

Besides the Social InsuranceBEmployment, the reform also introduces
another type of unemployment benefit, addressing those workers who
meet only some of the social security requirements to fully enjoy these
forms of income support, which is known as partial unemployment
benefits Min ASp).

Similarly to the redundancy schemes previously in place for this category
of workers, in order to be entitled to partial unemployment benefits,
workers must have paid social contributions amounting to only 13 weeks
(78 days) in the 12 months pdd¥eg redundancy. However, the
difference lies in the fact one of the eligibility critega. g . 2 years?o
seniorityd has been removed, fulfilling the goal of further widening the
number of prospective recipients of the employment safeguards. Partial
unempoyment benefits are supplied for a time frame amounting to half
the number of weeks for which contributions have been paid in the last
year, deduced by previous benefits, if any.

5.1. The Conditionality of the Unemployment Benefits

With a view to helgobless people to adequatehenter the labour
marketd most notably those who are in receipt of unemployment benefits
0 the Legislator has long since laid down a number of conditions that
need to be satisfied in order to gain or maintain the stanengbloyed,

and thus being granted unemployment entitlements. These conditions
mainly concern the attitude of recipients of benefits in relation to active
labour policie® taking part in interviews, training, activesgdrchd or

their status at the tim& accepting an offer of work. In reality, this
system has never been implemented, nor have there been any reported
cases in which unemployment benefits have been suspended or
terminated.
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An attempt to make this conditionality more effective is thasiofyréhe
eligibility requirements. In this sense, recipients of unemployment benefits
lose such entitlement if they perform a working activity resulting in annual
earnings that are higher than the individual minimum income excluded
from taxation. In a siitar vein, the duration of contracts in salaried
employment causing the termination of the unemployment benefits has
been reduced to 6 to 8 months. Furthermore, unemployment benefits
might be terminated on the grounds of a refusal to respond to an offer of
work, either opernded or fixederm and irrespective of the duration of

the employment contract.

Along the same lines, with a view to encourage benefit recipients to
actively seek work, help them t@m¢er the labour market and make the
conditions tosupply income support more stringent, unemployment
benefitsd provided to both unemployed and inactive pedpbre
terminated as a result of an unjustified refusal to take part in initiatives in
the area of social policies or those promoted by relemaneseThe

same applies in cases of individuals occasionally taking part in such
initiatives, or jolseekers who forgo job offers for which they are paid at
least 20% of the gross amount of the benefit granted.

If still in employment, the provision of amployment benefits is
terminated in the event of a refusal to attend training or retraining courses
or even to taking part in them on an irregular basis without a justified
reason. In this sense, only working activities, training and retraining
coursescar i ed out within 50 Kdorthet t he
can be reached in at most 80 minutes by means of public trénsport
pertain.

5.2. Lump Sum Benefits for Workers$al@uegiEmployment

The government has committed to provide income support to workers in
guasisalaried employment (continuous and coordinated collaborators).
This category of workers is regarded as distinct from autonomous
workersd as they operate in absence of finanska and without making

use of site machinery and equipnterind salaried employeggor
differences arising in terms of organisational autonomy, and no rights to
exercise managerial and disciplinary power on the part of the user
company. This move isenided to supply forms of income protection to

all economically dependent workers, irrespective of the degree of
autonomy or subordination.
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Indeed, the Legislator of 2008 moved along the sameé ditliesugh on

an experimental basignvisioning a lumgum allowance for workers on
guasisalaried employment who operate for one client in the event of a
shortage of work.

The reform programme is intended to safeguard this category of workers
as they do not fall within the scope of application of Sociarnsuior
Employment, which only addresses salaried employees. Accordingly,
starting from 2013, a lurspm allowance will be granted to workers on
guasisalaried employment who have only operated for one employer in
the previous year, provided that they quagributions to the National

Social Insurance Fund on an exclusive basis and in accordance to a special
schemeGestione Separata

In order to be eligible, workers on usasaried employment contracts
must meet certain conditions in terms of incamdecantributions. The

lump sum benefit amounts to 5% of the minimum taxable income paid
for social security purposes, multiplied by the lowest remuneration
received on a monthly basis in the previousdygar | east f our
pay d and remuneration naubject to contributions. The lump sum
allowance is granted in a single payment whereas lower than 1,000 Euros,
or in monthly rates amounting to 1000 Euros or less if lower than 1,000
Euros.

6. A Preliminary Assessment of the Reform. The Omnipotence of
the Law, the Demise of Concertation, and the Debased Role of
Collective Bargaining

Reviewing the legal framework of the employment relationship has never
been an easy task, in Italy more so than elsewhere. This is exhibited by the
wave of terrorist attagkagainst drafters and practitioners who have
engaged in the reform of labour law in our country. Accordingly, the
efforts of those who undertake this task which is as complex as crucial for
the Italian labour market should be acknowledged. All the naw¢hs®

is done in an awareness of the delicacy of the matter and the political,
economic, and social implications that entail. Indeed, innovative and
forwardlooking ideas have never been lacking in Italy. As recalled by Prof
Marco Biagi ten years afythe last victim of terroristic attacks linked to
labour issue8 there is a need to move beyond ideological blinkers and
social tensions that prevent the devising of reforms necessary to keep up
with the changes currently underway. His teachings aséestlht today,

and the passing of Law No. 92 of
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Government demonstrates for the first time that it is possible to
overcome legal constraints and limitations that for long have penalized
Italy in the international and comgiare context. On close examination,

this is the most relevant aspect the Government and Elsa Fothero
tenacious Minister of Labodishould be credited for this.

Nevertheless, the reform came under heavy criticism for a number of
reasons, even pritwr the amendments made by the Government and the
Parliament approval. This might be ascribed also to the fact that Italy is
lacking of arex antevaluation system that foresees the economic and
social impact of newlgsued provisions. This state ofiedffaf course

acts as a hindrance to the reform process and gives rise to a number of
objections devoid of solid grounds.

Indubitably, the reform drafted by the technocrats currently in office does
not appeal to labour lawyers nor to operators in ther latsoket. The

few proponents of the reform programme are mainly experts in the field
who perform a dual rolethey are both academics and members of the
Parliamentd and contributed to issue and approve the reform.
Empl oyer sd ass ocisare likewss disaontent, albeit d e
for opposite reasons. From where the employers stand, the narrowing
down in the use of atypical and fiewin contracts is unacceptable,
especially for smalized enterprises which, unlike large and madiech
companie, did not benefit from provisions concerning flexibility in
dismissals

Trade unions for their part oppose the deregulation of provisions on
dismissals for economic reasons in -@neled employment. The remedy

of reinstatement in the event of unfaimissal, (rightly or wrongly)
perceived as peculiar to Italy within the international context, has been
limited only to certain cases (see par. 3.4.3.). As for compensation, it has
been extended also to lasgged enterprises, yet the relevant procedures
remain unclear.

Trade unions leaders, yet this view is also shared by most academics,
signal that the shift from property rule to liability rule with regard to
dismissals will undermine the position of workers who, primarily during
an economic crisis, witle forced to take jobs with low levels of
protection and remuneration.

Academics also maintain that the reform is inadequate in technical terms
and much groundwork is needed. Nevertheless, there is a need to avoid
the tendency, which is peculiar to Italyeject any attempt to charage

15Supra, note 7.
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priorj that is without carefully entering into the merits of the proposals
that are put forward. Arguing against the mechanics and the underlying
principles of a proposélas is the case of the Italian ref@1is often

done in support of ideologies and lines of thought arguing in favour of
the relationship between capital and labour.

Indeed, the Treu and the Biagi Refdtiave shown that substantial
pieces of legislation can be appreciated only after a relativéiiydong
frame, that is after an implementation period and an harmonisation
process with the extant legal frameWorks a result, Mr Monti is
absolutely right in telling thiéall Street Joutndd at t he ref orm dese
serious analysis rather than snamjumeAt s 6

However, the lack of an adequate evaluation system in Italy that helps to
predict the impact of the provisions put in place questions the unfaltering
assertion made by the Italian Prime Minister and reported by the same
newspaper, accordingtow ch t he reform owil | have a
i mpact on the Italian economyao.

The major problem of the Italian labour market is not the (vast) amount
of provisions enacted nor their technical content, but their full
implementation and effectiveness.

Pas experience clearly indicates that many legislative measures remain
only on paper. This is the case of a number of proposals envisioned in the
reform of the labour market of 2003 (the Biagi Reform), among others
the national employment information seyvitee acceds-work
contracts addressing women living in the South of Italy, the
apprenticeship contracts providing an alternation between school and
work and modelled after the German system, forms of cooperation
between public and private operators, dlereditation system of
employment agencies, the suspension of the unemployment benefit for
those who refuse training or an adequate offer of work underpinning an
innovative system of safeigt measures.

These institutions have gained momentum, or le@veamended by the
newlyissued reform, yet they are bound to remain unenforced without

16 See M. Tiraboscfiihe Italian Labour Market after the BiagTRefoernational Journal

of Comparative Labour Law and IndustrialReldtiods 2005, 1492.

171n a similar vein, see M. Tirabos@hie Refm of the Italian Labor Market over the Past

Ten Years: a Process of LiberalzatipaPative Labor Law and Policy ZRNoal4,

2008, 42-458.

18M. Monti,l t al y6s Labor Ref or mi&ThaWal Steetddurmal,s and Wi |
April 7, 2012, Al4.See also in Adapt International BujeNo. 14, 2012in
www.adaptbulletin.efl ast accessed 13 October 2012).
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the involvement of social and political parties, operators of the labour
market and actors of industrial relations.

Accordingly, if one considers the two principlesnpnthing the reform

0 higher flexibility in dismissals and lower flexibility in héirtlge
amendments made to the contractual arrangements appear to be
inappropriate (supra par. 2). Paradoxically, unfulfilled promises of stable
employment and the limitans placed upon project and temporary work
come to penalise not only compliant employers, but also precarious
workers who are not offered stable occupations at the end of the 36
month period until which fixeidrm contracts can be extended. This
aspect antributes to raise the rate of undeclared work, which is another
major problem of the Italian labour market which, in turn, might bring
about a tightening up of the sanctioning system, as well as an increase in
the cost of labour and bureaucracy. This sfaplay will jeopardise the
successful effort made in the last twenty years with the Biagi and Treu
Reforms to regulate jobs performed in the hidden economy, restoring the
recourse to undeclared work, and encouraging precarious employment
and processes delocalisation.

Neither telling are the arguments put forward to modify Article 18 of the
Wor kersdé Statute (Law No. 300/1970), a c¢
According to this provision, employers with less than 15 employees are
under the obligain to reinstate workers who are found to be unfairly
dismissed. The issue has attracted wide media coverage at both national
and international level but produced a result that goes in the opposite
direction to that expected by those who argued in falvibssirepeal or a
narrowing down of its scope of application. Once again, it would have
been sufficient to refer to the teachings of Marco Biagi, who always
argued for the need to resort to common sense in envisaging
interventions that would not affect thedernisation of the labour
market or jeopardize the dialogue betweemb&kers and social partners.

He wused to say oOWhy didnodt I make refer
reason is quite simple. The White Paper made a passing reference to
Article 18, but itvas not regarded as a key aspect, even though it shows a
bias towards its amendments. | think thahsgtement is no longer
applicable. It is just a sort of symbol, a deterrent measure with no power
of discouraging dismissals. Indeed, its deterren¢ tiat in the fact that

it promotes fraudulent practices. Worldwide, unfairly dismissed workers
are entitled to compensation. This is done under civil law, pursuant to
which the only way to deal with the damage suffered by workers is to
grant them the gaent of a compensation awaérdegardless of the
amount and the waiting time. Notwithstanding its marginal role, one
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might ask why we still discuss Article 18. Actually, | do not think that this

topic should be discussed. We had better focus on someanthéar

more r el eX anTthje isstsruuegsgdl e over Article
Statute allowed the Government to repeatedly (and naively?) assert the
effectiveness of the reform, on the assumption that, if the reform is

criticized by everyone, it mearet th balance has been stricken between

different interests. This is the position of the Minister of Labour Elsa

Fornero prior to the passing of the reform, while from\Wa#l Street

Journad rather confident Prime Minister Mario Monti maintained that

0 telfact that it has been attacked by both the main employers association

and the metalworkers union, part of the leading trade union
confederation, indicates that we have
aut hordés view, t his i ®athaheerefdineiart of t h
balanced because it makes everyone unhappy is paradoxical.

The assumption that changes to the existing legal framework are necessary

to keep up with oOnew needsdasri sing fr
reported in the report accompanyithg legislative texd was not

followed up with a careful reading of the new conditions, leading the

reform to promote once again the same pattern of-eophed

employment relationships which characterized Taylorism and Fordism

over the last centity

The peripheral role allocated to the consultation process with social

partners on the part of the Government led some to talk of the demise of
concertation. However, there is more than meets the eye. Aside from the

mar gi nal rol e car riaters, aodiabovebaly tragemp | oy er s
unions, in devising the reform, it is beyond dispute that mandatory

provisions play a major role whereas limited room to manoeuvre is left to

collective bargaining and social partners.

Accordingly, rather than the method afcmtation, it is the principle of

subsidiarity and the role of decentralized collective bargaining that are

penalised the most, along with the trust placed in an autonomous model

of industrial relations and a bilateral approach, so far the privileged

chamel for the regulation of the labour market.

19 M. Biagi,Non fissiamoci sul idfrvention made to CNEL, November 2001, in

L 8 E s del 18 &mil2002, p 56.

20 Some critical remarks on the central role of-epdad salaried employment in

relation to the transposition of the 1999 Directive on-feeed work, of a more general

nature, can be found in M. Tirabos&iancinat the Past: an Agreement for the Markets of
XXI CenturyThe International Journal of Comparative Labour Law and Induitial Relations,
No. 2, 1999, 16520.
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The truth is that the MorEornero Reform is not poorly made or
technically inadequate, as maintained by some labour law scholars, but
simply conceptually wrong because it draws on the assumption that it is
possible to deal with diversified production and work processes by way of
a single (or prevailing) and ogenled employment relationship, which
for Mr. Mont i hi mself no | onger exists al
In practical terms, this will act as a himelato the recourse of quasi
salaried employment (coordinated and continuative work) or autonomous
work. In addition, temporary work is limited to exceptional cases and to
temporary needs, and incentives for atc®esrk contracts for
disadvantaged workewill be repealed. Further, the use oftjpaet work

and other forms of employment relationships (including the use of the
voucher system and-oall work) will also be limited, although over the
years, they contributed to legalize undeclared work.

On reflection, however, the ongoing change of the economic context
provides for a major overhaul of flexible, gsesiried, and temporary
employment only on the condition that flexibility in dismissals is
increased, and if accompanied by a review of thersdfmeasures.

A haltfway solution, as the one put forward in the reform would end up
penalizing employers, but above all workers. Younger workers and those
currently forced out of the labour market will bear the brunt of the reform
and, accordingly, @l will no longer be pushed towards precarious
employment but rather towards illegal and undeclared work.

For the most part, workers feel more insecure and precarious than in the
past. Employers believe that the regulatory framework is unsuitable to
face the challenges posed by globalisation and new markets.

There is profound dissatisfaction with a very emmpbdy of law, that

does not provide workers with the necessary protection, hampering the
dynamism of production processes and labour organization. Against this
background, it would be foolish to push for a radical reform of the labour
market that will mbably just remain on paper.

Overindulging in reforms is certainly a lesser evil than partisanship and
ideological blinkers that marked the last ten years in Italy, yet at the end of
the day it is perhaps just as damaging and counterproductive.
Today workes and businesses need a very simple regulatory framework,
with effective rather than formal rules, to be complied with by everyone
as contributing to foster mutual trust and active collaboration at the
workplaces. A competitive economy must rely on {mgitiyated
workers that give their best, invest in their skills and adaptability, rather
than on a overdsigid protection system. This is what stability of
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employment really means, a kind of stability based on mutual advantage
rather than on norms thaeastatutorily imposed.

The fact that the reform of the labour market leaves everyone unsatisfied
should not be regarded as a positive feedback, rather as a serious
weakness of a provision imposed by the Government which reduces the
role of the social pars and moves away from an autonomous system
of industrial relations to regulate employment relationships at all levels.
The attempt to strike a balance between flexibility and security caused this
reform to be incomplete, a haidy reform that oscilegt between a
dangerous past and a future that is still to be planned.

The risk that ogrowthdé would only
text is thus far from being unlikely.
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Vulnerable Workers, Precarious Work
and Justifications for Labour Law:
a Comparative Study

Lisa Rodgers

1. Introduction

Traditionally justification for labour law centres on either (economic)
efficiency or social justice arguments. Labour law based on economic
efficiency attempts to address market failures, to tackle the problems of

the governance of the contract of employment anddotcee a -owel | co
ordinated f | exi'lntewenttbn here wndetoprambte | abour 6
0good faithdé dealing between the employe

lately, to encourage investment in innovation and skills. By contrast,

labour law based osocial justice arguments aims towards a fairer

distribution of wealth, power or other goods in séciksya rule, social

justice arguments have been associated with the promotion of collective

bargaining to boost labour power, or the imposition of bssur

standards. More recently, there has been a focus on the notion of work

quality: that through work, workers should be able to gain the satisfaction

of their wants and needs (so far as these are not outweighed by the wants

of others). This is a devploent of the idea that labour is more than (or

is not) a ocommodityd6 that can be bought

* Lisa Rodgers is Senior Lecturer in Law at Birmingham City University and PhD
student at th&niversity of Leicester.

1 H. Collins,Theories of Rights as Justifications for | .abdbr DawidoyB. Langille
(eds.)The Idea of Labour,l@xford University Press, Oxford, 2011, 137

2H. Collinsop. citl37

E-Journal of International and Comparative LABOUR STU
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social justice demands that each person should be able to gain a sense of
dignity and personal wbiing through work

To these two gtificatory elements must now be added arguments based

on human rights. Here it i's argued t
rightsoé and that they therefore shoul
efficiency or welfare consideratfoiifese kinds ofguments have been

made in particular in relation to ahsicrimination rights on the basis that

[

h
d

they are analogous to ocivildé and opol

high standing in the human rights regifieey are more problematic in
relatontoad bour rights which | ook more | ik
work or the right to just and favourable conditions at work for example).

Social rights have a much lower status in human rights theory, and some

aut hors argue that & hreisgh Peblgadt sa lalr e
arise over how to reconcile the redistributive role of the state required by

the demands of social rights with the liberal foundations of human rights

theory, and also where social rights stand in terms of theldawever,

the case is increasingly being made that the position of labour rights as
o0osoci al rightsdé should be i mproved,
the same foundations as human rights and/or that the hierarchy between

civil and political and economic andaagyhts is artificial and cannot be

sustainetl

There are certainly complementarities between these three approaches to
labour law regulation and all three justificatory elements can be discerned

in the academic literature and in political discussimeramg the

regul ation of workers at Tadarcetambott om
extent, this is a reflection of the global hegemony of liberal democratic
thinking: all justificatory elements must show compatibility with liberalism

3 Theories of social justice hawveextremely long history and have been used in support
of a wide range of different polices. A good discussion of the origins of the idea of social
justiceis presented in R. Pourfipcial Justice and LegalQestied Law Jouff@zl1912,

455463

4 R. Dworkin,Taking Rights SerighNshly Impression with Reply to@& Btickworth and

Co. Limited, 2009, 191

5A.C.L. DaviesRerspectives on LabouCamridge University Press, Cambridge, 2009,

42

6 G. LetsasA Theory of the Interpretétibe European Convention on Hum&xiights
University Press, Oxford, 2007,.130

7J FudgeThe New Discourse of Labor Rights: from Social to Fundabmenpsr&igkts?,
Labour Law and Policy J&200@2008, 29, 35

8 C. GeartyV. Mantouvaloupebating Social Riflars,Publishing, Oxford, 2011,.98

9 J. FudgeBeyond Vulnerable Workers: towards a New Standard Employmant Relationship,
Canadian Labour and Employment La®2)Q00%) 15176
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in order to gainehitimacy. However, on closer scrutiny, there are
contradictions which run through and between the three justificatory
positions, meaning that in reality, human rights are poor mechanisms for
achieving social justice, economic efficiency creates rathezdihees

the inequalities which social justice tries to tackle, and finally, any
expansive version of human rights (including social rights) presents a
major challenge to efficiency arguments. As a result, there has necessarily
developed a split betweentae mpt s t o regul ate for
which concerns the demand side of the employment relationship and
focuses on human rights and social justice in the context of economic

efficiency, and regulation for ovul

w o r k @aractéristics and status and tends to start from the human
rights position.

This is not to suggest that the approach towards precarious work as
opposed to vulnerable workers is always consistent either in theory or in

opr e

ner a

practice. The orudtnieaalbll ye,6 tamel toegrrmes ad i ous

used interchangeably. Theory on precarious work has considered the
vulnerability of the workers involved, and the consideration of vulnerable
workers has made recourse to the difficult economic conditions in which
these workers find themselesTheoretical inconsistency is inevitable
given the inherent contradictions in the justificatory approaches. There is
also the problem that none of the different justifications mentioned above
represent a perfect fit for laboaw| and can be used in order to
dismantle as well as to enhance specific rules relating to employment.
Furthermore, different approaches have been taken at different

geographical |l evel s. Al though oOovulnerabl

in specific natiomacontexts (the UK and Canada being prominent

exampl es) , the term ovulnerable workersd

(the focus here has been on precarious work). At international level, there

is a concern both with vulnerable workers and with precaodysnest
consistently expressed through the
inconsistency in practice only serves to reinforce the theoretical
inconsistencies and uncertainties identified above.

10]n particular the work of GRodgers straddles a consideration of both precarious work
and vulnerable workers by looking not only at employment forms, but also the
odimensions of precariousnessich expose any worker to employment instability. G.
RodgersPrecarious Work in WieSteope: the State of the iDébaRondgers]). Rodgers

conc

(eds).Precarious Jobs in Labour Market Regulation: the Growth of Atypical Employment in Western

EuropeGeneva, ILO, 1989, 3
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The aim of this article then, is not to argue that the tregutd the

 abour mar ket on the Dbasis of ovul ner
worko represents a consistent and fina
that this separation makes some sense in theoretical terms, but that each

concept has its own flawsdareveals weaknesses in each of the different

theoretical justifications, particularly in their application to labour law. It

reveals that neither of these concepts has truly transformative power,

because both are wedded to the global hegemony ofsitinetali

nevertheless represent an interesting moment in the theorisation and
justification for labour law.

2. Precarious Work

2.1. Economic Foundation

In both the academic and political literature concerning precarious work,
the starting point appsato be economic change brought about by

0globalisationo. The argument is that
to the disintegration of the old industrial model of employment based on

t he o0ostandard empl oyment -round!l ati onshi
employnent for a single employér) This standard employment

relationship along with a number of other key instittdibons e over ti cal |l y

integrated enterprise, the industrial union, the male breadwinner family

and the state and e mp’Bprovidad abasis provi der
for a coherent set of soci al policies
regularity and durability in employment relationships, protected workers

from socially unacceptable practices and working conditions, established

rights and obligaths, and provided a core of social stability and
economic growthodé in the West®™ around tFh
However, these institutions have been undermined by economic

processes associated with globalisation. The manufacturing sector in

developd i ndustri al economies has declined
enterprised6 has given way to the dece
vertical disintegration. At the same time, the rise of information

11J.Fudgepp. cit169

12 S. DeakinRenewing Labour Marketutingisinternational Labour Office, Geneva,
2004, 12.

13G. Rodgersop. citl.
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technol ogi es has given tomywhch to a new
emphasises flexibility in the labour market and new employment norms

On the one hand, this flexibility has been presented as a new basis for

economic efficiency and social compromikes argued that flexibility

delivers benefits for emptoy s because they are able 1t
wor kforce to changes in economic conditi
staff with a better skills match, who will be more productive and

adaptable |l eading to greditAthe i nnovati on

same tim, employees benefit from the ability to better manage their

work-life balance and to move easily from one job to aHotbarthe

ot her hand, it has been argued that ofl e
damaging to employees. A distinction is madebbeseen functional

flexibility, which allows employers to require employees to change their

skills to match <changes in technology
flexibility which involves oOadjusting | a
e mp |l oy e P $he lateertypes of flexibility is associated with the use

of parttime, temporary, and agency workers and also altering the

workingtime patterns of shift or full time workers, or contracting ¢tut

has been suggested that it is this numerical figxiich leads to

precarious work, which is ocharacterised
by way of job security?® training, or prol
The challenge presented by precarious work therefore, is how to provide

support to those workers diggdd by the economic forces of

globalisation, whilst still maintaining economic efficiency and growth.

Three main ways of achieving this balance have been suggested in the
(academic and political) I|iterature. The
within the scope of traditional labour law rights. This involves either a
reaffirmation of o0cored6 rights which sho
(which has been evident at ILO level) and/or an expansion of labour law

14 J.Fudgepp. cit169

15 H. Collins,Regulating the Employment Relation for Conmpktitiveriass.aw Journal
30,No. 1,200117-32

16 European Commissiof,owards Common Principles of Flexicurity: More and Better Jobs
through Flexibility @edurityQffice for the Official Publications of the European
Communities, Luxembourg, 2007, 4

17 European Commissioop. Cit4.

18 S. FredmarRrecarious Norms recaious Workirs] Fudge and R Owens, (8ds
Precarious Work, Women and the New Economy: the ChallengéHtot] epdbidorms,
2006, 177

191bid.,177

201bid.,177
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concepts in order to include work traditipnautside its scope. The
second is to create new rights covering work which is viewed as
precarious. This has been the position adopted in the EU, with the
creation of the Directives on ptme”, fixed terrif and temporary

work?®®. The third category, whi is aspirational rather than factual,
suggests tying labour law more closely to economic processes to achieve

oregul ation for competitivenessoé. The
given incentives to reduce precarious work by investment in training and
Kkills and-sotdleedr feauamupleys of the empl oy

This tends to follow the new institutional economic perspective, that
Osmartoé regulation can achi &ve the most
In this section, the focus will be on thetfiwo of these positions. The

EUG6s position wild.l be presented first
contained of the three categories in
demonstrates quite clearly a number of issues arising from the attempt to

wed econmic efficiency and human rights approaches, and also makes
reference to soci al justice by the inc
| egi sl ative provisions. The 1 LOGs pers
approach which suggests that economic, hugtas and social justice

justifications can be used in concert to produce the best outcome for the

elimination of precarious work. The third approach, which suggests that

regulation should be tailored more closely to economic processes, will not

be consided here. This is because the development of this approach has

been in the direction of the designat.
to a well functioning economy. This f
rightsoé positions otofptlnerdbleworkelsi n t he t
rather than precarious work. These positions are considered later in this

article.

(
|

21 Council Directive 97/81/EC of 15 December 1997 concerning the Framework
Agreement on Patitme work concluded by UNICE, CEEP and the ETUC, OJ [1999]
L14/9.

22 Council Directive 1999/70/EC of 28 June 1999 concerning the Framework
Agreement on Fixetgrm wok concluded by ETUC, UNICE and CEEP, OJ [1999] L
175/43

23 Directive 2008/14/EC of the European Parliament and the Council of 19 November
2008 on temporary agency work OJ [2008] L327/9.

24 A, C. L.Daviespp. cit29
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2.2. Precarious Work in the EU

Arguabl vy, the idea that economic effici
reinforcing and can be developed together is central to the ethos of the

EU. Article 2 of the EU Treaty states that the Union is foundéaeon
ovalues of r e s p e cdom, democratyueuality, thiei gni t vy
rule of | aw and respect for human ri
commi t ment of the EU to a ohighly <co
arising from oOoObalanced economic growt
context of labor law, the combination of economic efficiency and

orightsdé initially proceeded on the basi
would promote economic integration by creating a level playing field for

actors and prevent unfair business compétitiims ntegrationist logic

is clearly stated in the early equality Directives: the primary objectives of

both Directives 75/117 on equal $aand Directive 76/207 on equal

treatmerf wer e stated as the oOharmonizati on
conditions whilena i nt ai ni ng t?h Arguably,itene hasv e ment 6

now been a shift away from this integrationalist logic and towards the idea

t hat it is in the oOObalanced between wol
freedom that lies the most efficient functioning of the iU worker

protection is valuable in its own righBut there remains a belief in the

mutually reinforcing nature of economic efficiency and rights.

The atypical work DirectiVesire a good example of this attempt to

marry economic efficiency and rigkts the one hand, the Directives are

designed to further the principles of of
empl oyment policy which attempts to comb
wi th 0secur PLtThedflexibility elemvemtr dk this soncept

25 M. Bell, Between flexicurity addrfiental social rights: the EU Directives on atypical work,
European Law Rewd@No. 1, 2012, 348.

260J [1975] L45/19

210J [1976] L39/40

28 This quotation appears in the Preamble to Directive 76/207 on equal treatment. The
wording in the Preamble Birective 75/117 on equal pay is slightly different but of the

same effect: the Directive daimed at making it possible to harmonize living and
working conditions while the improvement is being in&de further information see

L. RodgerslLabour Lawnd the Public Interest: Discrimination and Beyond, European Labour
Law Journd,No. 4,2011 302322

29M. Bell,op cit31

30 The Partime Work Directive, the Fixddrm Work Directive and the Temporary

Agency Work Directive: see footnote221

31European Commissioop. Cit5.
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speaks directly to the furtherance of economic efficiency. The idea is that
the promotion of the flexible organisation of work in the EU (by the
encouragement of atypical work) increases competitiveness by allowing
businesses to respond to the pressumgyhhir by the globalisation of

producti on. At the same ti me, wor ker s
0osecurityd6 which are compatible with a
The notion of o0jobdé security (ability

replaced wt h t he notion of O0Oempl oyment o sec
workers from the difficulties of job transitions that flow from a flexible
economyf. Thi s oempl oyment securityo is ach
workers with the training they need to keep thiéls sk to date, and

providing them with adequate unemployment benefits for periods of
unemploymentThe result is a wiwin situation in which both workers

and businesses can take the benefits flowing from a well functioning

global and flexible econaothy

I n fact, the effectiveness of ofl exicu
protection has been brought into question, as it has tended to be used as a

tool to further economic efficiency at the expense of worker*rigtts

course, the atypical work Direesivinclude specific rights (the right to

equal treatment) which should provide a boost to worker protection and

neutralise some of the negative effects of the flexicurity agenda. The
extent of this oOboostdé however, depend
have in the EU legal order. On the one hand, these rights can be seen as

simply improving the weight of the security elements in the balance

between flexibility for businesses and security for workers. On the other

hand, if the right to equal treatmenttie atypical work Directives

achieves Ohuman rightsé status (as a f
the same standing as other human rights) then this implies that these
rights have a otrumpingo6 effect over o
this bag, the question is not one of balance between competing interests,

but of the absolute status of equal treatment as a fundamerital right

There is also the question of the aim of the atypical work Directives to
increase the 0qgual threeyobthecafypica tworkp i c a | WO I
Directives cite improving the quality of atypical work as an aim alongside

the principle of nowiscrimination. The Fixéicerm Work Directive

32European Commissioop. Cit6.

33 European Commissioop cit38

34 R HuiskampK. J Vos, Flexibilization, Modernization and the Lisbomn&rastipynal
Journal of Comparative Labour Law and Indicsts2B8 Ridatt, 2007 58 599 593.
35M. Bell,op. cit32
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(FTWD) sees the application of the principle ofdiscrimination as the

major way t@chieve this aim, as well as establishing a framework for the

prevention of abuse arising from the use of successivedefired

contract¥. The ParTime Work Directive (PTWD) also cites quality

alongside the nediscrimination aifh whilst the Temporanpgency

Work Directive (TAWD) sees the quality of this kind of precarious work

as improved not only through the principle of non discrimination but also

Oby recognising temporary worKk agenci es
allowing these workers to fall withmehe st i ¢ def i nitions of o0e
or oworkerso6 and quali®¥® As hasoheenwi der e mpl
mentioned, the promotion of work quality can be seen as an attempt to

further social justice; the introduction of the requirement that work

quality shouldproceed alongside the promotion of atypical work

contracts, can be seen as an attempt to ensure a fair social distribution of

costs and benefits amongst workers. The question is whether this social

justice aim is compatible with the other stated (andbfrgiominant)

aims of the Directives, namely to ensure the protection ef anti

discrimination rights for atypical workers, as well as maintaining economic

efficiency and growth for the countries of the European Union.

How far the principle of non discrimation can improve work quality will

depend on the strength of tlaplicatioof this principle. The weak

application of this principle implies that-drgcrimination provisions are

subject to wide derogation, resulting from a wide margin of appreciatio

granted to member states in the application of flexicurity principles

(employment policy being deemed outside EU competence and a matter

for member states). This inevitably means that (economic) efficiency

arguments tend to defeat the-drgcriminatiorprovisions, putting work

gual ity at risk. By contrast, the Ostror
me a n t hat t hey have a otrumpingo ef fe
considerations and will therefore be able to have a greater role in

maintaining work qualitiFurthermore, it is worth noting that in terms of

the relationship between economic efficiency and social justice (work

guality), economic and social justice do not necessarily proceed hand in

hand®. In fact, economic efficiency as represented by thepl@nof

flexicurity, is potentially detrimental to work quality. This is because, as an

36Clause 1 FTWD

37Clause 1 PTWD

38Art. 2 TAWD.

39 G. Rodgers, E. Lee, L. Swepston, J. van Odedd]. O and the Quest for Social Justice
19192009 /nternational Labour Office, Geneva, 2009, 95
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element of EU employment policy, job creation tends to be promoted at

the expense of job quality, meaning that recourse to atypical work can
equate withmore obadd jo

An investigation of the case law at EU level gives some insight into how

these conflicts are currently resolved. A number of different positions

have been presented. The weak application of thdistomination

provisions is evidenced by the cdslangold v Hé&lmn this case, the

Claimant challenged a German*lamhich provided that the rules
requiring oOoobjective justideimcati ono f
contracts did not apply if, when starting the figad work the employee

had reached certain age (52 for the purposes of the case), unless there
was a close connection between that contract and a previous permanent
contract with the same empldyeifhe Claimant argued that the
reduction in protection resulting from these provisionsh@ddahe non

regression clause (Clause 8 (3) FTWD) which provides that the FTWD
oshall not constitute wvalid ground
protection afforded to workers in t
of Justice came to the bizarraatosion that although the German law

did constitute a reduction in protection for a group of workers, it was not
contrary to the nonegression clause because the law was not connected

to the o0i mplementationdé of the FTWD. R
haddeci ded oautonomously to reduce the g
to older workerso6 even befofle the i mp
Furthermore, this reduction in protection was on the basis of the need to

encourage the employment of older workehschwwas a valid aim

outside the scope of the FTWD because it was an element of employment

policy (and so could override the-digcrimination provisior3)

On the other hand, there is evidence that the Court of Justice has

restricted the margin of apgegion granted to member states, on the

basis that the EU s-iscimindtionpightsmmot e ostr o
Del Cerro Aloffsthe Court stated that as the FTWD concerned non
discrimination, t hen as a oprinciple

s f
he

40 European Parliamefgport on Common Principles of FROOTURRYI(INI), 6

41[2006] 1 CMLR 43.

42 Par. 14 (3) Geseiiber Teilzeitarbeit und befristete Arbeitségetund zuAnderung

under Aufhebng arbeitsrechtlicher Bestimmungen December 2000 (as amended).

43 |nitially this age was set at 58 but was later amended to 52, thereby bringing the
Claimant, who was 56 within its scope.

44Mangoldpp. cit[2006] 1 CMLR 43 par. AG76.

451bid. par. 53.

46 C-307/05Del Cerro AlongDsakidetzervicio Vasco De $200d] 3 CMLR, 54.
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derogatios had to be interpreted restrictively (and the discrimination

provision given wide scope). Indeed, the test that the court used, first

stated in the case Aflenelrwas that applied in indirect discrimination

cases: namely that the objective reasats (by member states) to

derogate from antliscrimination provisions must respond to a genuine

need, be appropriate for pursuing the objective pursued and necessary for

achieving that purpd&eFurthermore, those objective reasons must refer

to precise ah concrete circumstances, and be capable in a particular

context of justifying recourse to successive-tixed contracts. They

must not be general and abstract proviSidnsDel Cerro Alsantos

was interpreted to mean that the Spanish governnudshtinood rely on a

statute whi ch r e s torsiecrtveidc ea ab kbwaonfcegber
per manent staff. This was a o0gener al and
not justify the difference in treatment in this case.

Thi s 0Ostrongo6 a-gigerimbation hprovisian oft thee ant i

atypical work Directives was also adoptd@tuno and Pettininere the

Court found that this provisionwass i mpl y a speci fic express
of the fundamental principles of EU law, namely the general principle of

e q u &' Motegvér, in the case of Bruno and Pettihie Court of

Justice found that not only were the-distirimination provisions of the

atypical work Directives fundamental, the quality objectives of the atypical

wor k Directives weruse they soocerriedl theeéd ament al 6

Oi mprovement i n l'iving and working <cond
protect i omrdindéed, mot anty wéres thesprovisions on anti

discrimination and work quality (social justice) given similar weight, they

were also presentad mutually reinforcing and the one necessary for the

achievement of the other. Specifically, the Court found that Italian

statutory rules that qualification for pension rights depended on length of

service constituted both discriminatory practice andraéted obstacles

to parttime work, because the rules madetipaget work less attractive.

The arguments of the Italian government, thatipagtworkers and full

time workers were not in comparative situations in relation to pensions,

47C-212/04Adeneler v Ellinikos Organismos Galakto§Z806)&CR-6057.
48C-307/05Del Cerro Along0sakidetZervicio Vasco De $200d] 3 CMLRS5.

491bid, 54

50 Cases €95/08 and C396/08NPS v Bruno and Pettini, INPS v Lotti and N2Qfd]cci
3 CMLR 45

511bid, 58

52]bid, 30
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and the differemcin treatment could be objectively justified were given
short shrift by the Court

At EU level therefore, the Court of Justice has found ways of presenting
human rights and social justice (in terms of work quality) as essentially
compatible. However, tige are a number of points to make at this
juncture. Firstly of all, the decisionBiruno and Pettould be limited

quite easily to its facts, given the wide margin of appreciation usually
granted to member states. It seems a step too far to suggesiting

human rights and soci al justice in thi
Court of Justice. Secondly, the mutually reinforcing nature of human
rights and soci al justice relies on a

scope, and there are a nundferays in which these two elements could
conflict. The relationship is not too controversial when social justice is
related tocivil rights (such as adiscrimination). The difficulty is
maintaining this relationship when other areas of work quality ar
considered which go beyond civil roi
rightsoé (the right to wor k, t he ri
Some commentators argue that to extend human rights theory and
practice in this way disrupts the whole hungdts regin®@ Thirdly, the
presentation of human rights and social justice as mutually reinforcing can
be seen merely as a political tool which serves to take power away from
the most at risk in society. It operates by creating a narrative which
becausei t i s essentially ol egal 6 i s bey
misunderstands the need for those most at risk to build social justice
themselves (through collective action for exarhple)

Finally, it is worth noting that the compatibility of human rights and social

justice relies on a particular reading of economic efficiency and flexicurity

which may not necessarily be reproduced. Essentially encouraging atypical

work and quality work cée seen as compatible with flexicurity, in so far

as a reduction in the quality of atypical work would hinder employment

security and therefore make it less easy for workers to move in and out of

those jobs. On the other hand, such an interpretation atiyfrieal work

Directives could be seen as hindering the processes of flexicurity by

privileging security over flexibility. A commitment to quality jobs

necessarily involves investment in jobs (at the bottom end of the market)

T

gh
ght

53 Cases €395/08 and C396/0BNPS v Bruno and Pettini, INPS v Lotti and RQted]cci

3 CMLR, par 71

54| etsaspp. cit130

55 A. C. HutchinsonP. J Monahanlaw, Politics and the Critical Legal Scholars: the Unfolding
Drama of American Legal Titaglioyd Law Rev8éy1,984,199246, 209

www.adaptinternational.it



VULNERABLE WORKERS PRECARIOUSWORK AND JUSTIFICATIONS FORLABOURLAW

99

which may not meet the exmitins of employers, or allow them to
respond adequately to changing business needs or conditions.

2.3. The ILO and Precarious Work

The notion of social justice lies at the very heart of the ILO Constitution.

The Preamble to the Constitution state$ thany labour conditions

i nvolve oOsuch injustice, hardship and pt1
lasting peace) will only be achieved if there is an improvement in global

labour conditiortd According to the original text of the Constitution, the

achieveme n t o f t his soci al justice mu s t be
principled6 that ol abour should not be re
articl e 0of Thicis smraferenceetd the Marxian notion that,

under capitalism, labour becomes a commodity. Howevsr,the

conviction of the 1 LO that this connect.
forms of work can, if they are adequately regulated and organized, be a
source of personal we® Thusktheieisgo and soci al

inherent contradiction be¢en economic efficiency and work quality;

social justice and globalisation processes are essentially compatible.

Increasingly, human rights at work are also being promoted as essential to

the achievement of social justice (and not incompatible with @onom
efficiency). This is evident in the Dece
work on how to tackle precarious work) and in the attempts to restate the

guiding principles of the ILO in the moderriera

Prior to the Decent Work agenda, the ILO did attemptidoeas the

issue of precarious work in a similar way to the EU: by the introduction of

specific standards relating to atypical work. In 1994, the ILO introduced

the Part Time Work Conventf@followed by the Convention on Home

Work" and the Private Emplogmt Agencies Convention in 1997

However, t he | LOB s Constituents di sagr e

56 The text of the ILO Constitution is availablevatw.ilo.org(Lastaccessed 13 July

2012)

57 Art. 427 Treaty of Versailles. Part Xl of the Treaty of Versailles was the original

location of the Constitution and is availablemat.ilo.orgl astaccessed 13 July 2012)

58 G. Rodgergp. citnote 39y.

59F. MaupainNew foundation or new facade? The ILO and the 2008 Declaration on Social Justice
for a Fair GlobalisatioRuropean Journal of Internatiorgd,Now3,2009 823852

60 Convention 175, June 24, 1994.

61Convention 177, June 20, 1996.

62Convention 181, June 19, 1997.
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Conventions. Whilst they were largely well received by worker groups and

some governments, they were considered a restraint on economic

efficiency, growth anemployment creation by many other government

and employer organisations. By 2008, the Part Time Work Convention

had received only 11 ratifications, and the Convention on Home Work

just 5. The Private Employment Agencies Convention was also poorly

ratified®. As a result, these concerns have been incorporated and

subsumed within the broader Decent Work agenda, for which there is

much wider political consensus and agreement.

The starting point of the Decent Work agenda, introduced at the turn of

the centurywas the need to respond to the
economic and social environment brought about by the global

e ¢c o n ¥ nitheére was a concern that the social dimension of

globalisation should be given particular attention, and that there should be

a wrhan faced6 to ® hengpobmbdt iecgnodgcent
ILO stated that globalisation should not just mean the creation of jobs,

but othe creation &finthiscdtext théformccept abl
of work was important (work should ra# precarious), conditions of

work should be i mproved and workers sh
val ue and s at i°sThisicnbtitosay dhat Secwitpnshoutl r k

be promoted above economic efficiency, but rather that the two should

proceed n t ande m: 0The need today is to d
systems which ensure basic security and employment whilst remaining

capable of adaptation to rapidly changing circumstances in a highly
competitive® global marketo

The human rights element oéthecent work agenda was to be delivered

by the ILO Declaration on Fundamental Principles and Rightthat Work

oDecl arationod) . Thi s Decl aration i ntr
Standards, consisting of freedom of association, freedom from forced

labour, freedom from child labour and ndiscrimination in

63 1LO, Decent WorReport of the Director General, International Labour Conference,

87h session, Geneva, 1999. Availablewat.ilo.orgL ast acessed0 July 20324

641bid. 4.

65]LO, op. cith.

66 1bid.,7.

671bid.,7.

681bid.,7.

69 |LO, ILO Declaration on Fundamental Principles and Rights at Work-igmd its Follow
International Labour Office, Geneva, 1998
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employmed. The i dea was that concentration o
manageabl e set of standardsdé would el eva
create a new impetus and focus for the ILO, whilst tioeguoal nature

of these standards would maintain the |
empower ment and de facqmivikeding pfuhe rightcte (t he 0
freedom of ™ &k was dhapedathai tbenadspciation of these

standards with human rights nermvould help to establish them as

of undament al i nternational nor mso whi ch
and worker protection worldwide. At the same time, the Core Labour
Standards were not oOrightso6 which meant

outside of the L@ s tradi ti onal supervisory machi
t hey wer e omuch mor e pal atabl e t o many
employers in a world of ever increasing

In fact, the Core Labour Standards have been criticised on the basis that
theyweaken the idea of (all) labour rights as human rights. First of all, the
Declaration selects only civil and political labour rights, and excludes
social and economic rights from consideration. This is compatible with
(liberal) human rights discourse,dnés not present the fairest outcome

for worker$’. It is also unfaithful to the commitment to social justice in
the ILO constitution which contains reference to a whole range of social
and economic righfsand it suggests that job quality is fulfilladrifan
rights abuses are avoided, as Obad jobs
some element of forced labour, child labodr. &this demonstrates a

very restrictive view of social justice for workers. Secondly, it has been
argued that the Declaration takalsie away from other elements of the
Decent Work agendaln terms of other work rights, it is argued that

70 p. Alston, Core Labour Standards and the Transformation of the International Labour Rights
Regimiz European Journal of Interadtawl 5No. 3,2004 457521, 458

711bid.460Q

72 Alston,op. cit458

731bid.46Q

74The Preamble to the Constitution states that social justice réifpeinegulation of

the hours of work, including the establishment of a maximum workargddagek, the

regulation of the labour supply, the prevention of unemployment, the provision of an
adequate living wage, the protection of the worker against sickness, disease and injury
arising out of his employment, the protection of children, yourapeensd women,

provision for old age and injury, protection of the interests of workers when employed in
countries other than their own, recognition of the principle of freedom of association,

the organisation of vocational and technical education anthetsires .

75L. Vosko,Decent Work: the Shifting Role of the ILO and the Struggle for Glabal Social Justice,
Global Social Pakgg2, No. 1, 1946, 30

76 P, Alston,op. cit489
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t hey oOowere i nevi tcalbalsys rsetlaetguastée, d atnod saelcs
other aims of the Decent Work agenda were watered down (for example
thoseregarding social protection and social dialdglibjs concern is
reflected in the provisions of the rec
a Fair Gl obal i sati®ihs 2008 Detlaratend by t he
applies a mechanism of cyclical reviews dfewasights outside the
ofundament al 0 rights wi t h t he aim of
community of the | LOds commitment to t
Labour Standartis

In one sense the question which arises from the renewed commitment in

the 2008 Ddaration to all work rights in the name of social justice, is

how that promotion aligns itself to the promotion of economic efficiency

(as well as human rights). It is possible to argue that social justice and
economic effici encythegeryshstamabilityand hand an
survi val of the gl obal economy may b
perspective in gl o%%ldoweverdherc aremanys not pr
conflicts between economic efficiency and a concept of social justice

which goes beyond tber o mot i on of the very basic 0
experience, it is clear that improvements in productivity do not necessarily

lead to improvements in work quality; economic pressures can serve to

create and drive down the quality of (atypical) work. Fuotieerthe

decline in the extent of trade union coverage and the power of trade

unions has often stemmed from economic arguments about promoting

efficienc¥.

3. Vulnerable Workers

3.1. Personal Starting Points

The first starting point as far as tiberature on vulnerable workers is
concerned, is that not all nstandard workers are vulnerable. This is

771bid.A88

78 ]LO, Declaration on Social Justice fdBlabiadisatioavailable avww.ilo.org(Last

accessed 10 July 2012

79F. Maupainpp. cit842

80 F. Maupin,op.cit833

81 A. Pollert,TheUnorganised Worker: the Decline in Collectivism and New Hurdles to Individual
Employment Rightshdustrial Law Jour8éJNo. 3,2005217238, 142
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perhaps best demonstrated by the worker profiles of those engaged in
agency work. On the one hand, agency workers may be engaged in poorly
paid, low skilled jobs associated with strategies ofsawostg and
numerical flexibility. On the other hand, certain workers are able to

explotnonst andard work practices -for thei
collardé6 workers ar e Iebdpecialistekilaand r act

could not be considered vulnerable given their labour market’.power
The point is that the experience of each worker is individual; the focus is
on the vulnerablorkerather than precarious work. The second point to
make aboutthe focus on vulnerable workers, is that the personal
characteristics of those workers become particularly important. At
international level, the ILO identifies a number of categories of vulnerable
workers: women, older workers and disabled wBrkerthe same way,
national studies point to the concentration of worker vulnerability
amongst certain groups. For example, a Canadian study conducted in
2005 concluded that women, 4edscated and young workers were more
likely to be vulnerable than men, thibs¢ were highly educated or older
worker§’. Finally, the focus on vulnerable workers tends to emphasise the
extreme experience (or extremely bad experience) of certain actors in the

| abour mar ket . This is evident i n
whi ch referred t o t he ¢ and dhe s of
vilification of oO0rogued emplByers

All of these features of vulnerable workers accord well with a human
rights approach. The human rights approach medsssity focused on
individual circumstances rather than collective experience. Indeed, the
individualised nature of the human rights approach is central to its
legitimac¥/. The human rights approach is also distinctly compatible with
the considerationfandividual personal characteristics, and protection
from discrimination based on certain characteristics is an established
human right which has been recognised in the labour law context. This is

82P. Leighton, M. Syrett, R. HeckerHollandOut of the Shadows: MaSakgngployed,
Agency a@dtsourc®dbrkerButterworthHeinemann, 2007,.19

83|LO, opcit..33

84 R. ChaykowskNonstandard Work and Economic Vuln&falbiéitgble Worker Series
d No 3, CPRN, Otwa, 2005vww.cprn.ordl astaccessed 13 July 2012)

85 DTI, Protecting Vulnerable Workers, Supporting Good NEanpioy2306,
www.bis.gov.ylk 7 (Lastaccesseduly 2012)

86 BERR, Vulnerable Worker Ezgment Forarfrinal Report and Government Conclusions
August 2008vww.bis.gov.yk8(Lastaccessedluly 2012)

87 C. H. Wellmanl.iberalisnCommunitarianism, @ralipRightsLaw andPhilosophy,
No. 1,19991340, 13
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well demonstrated at EU level by the design and wordDigeofive

2000/78/EC’® which outlaws discrimination in employment on the

grounds of religion or belief, disability, age and sexual orientation. The
Preamble refers to such protection frec
righté and ci t eotection lirem disanimihatios inocan o f pr
number of international human rights instrurientdoreover, the

human rights approach is particularly useful when the extremes of worker

treatment are being considered. This is because at these margins, the
treatment of wrkers enters into the abuse of personhood or humanity,

which is the classic area of human rights concern. An example of the
enactment of human rights principles for extreme worker abuse is evident

in cases at EU | evel c oworkeesrHere,lmg t he 0s|
number of cases have considered whether the treatment of domestic

workers amounts to slavery or forced labour under Article 4 of the

European Convention on Human Rights

However, there are limitations to the human rights approach in the

context of vulnerable workers. Perhaps the most severe of these

limitations is that the human rights approach obscures any argument that

labour market and regulatory failure may be systemic. Modern human

rights are both a product of and implicated in thigatibation project,

and cannot be separated frofh it would therefore be theoretically

inconsistent to challenge globalisation through recourse to human rights.

However, as we have seen, globalisation has been a factor in contributing

to increased eadngs inequality and tpeoductiah vulnerable workers. It

has also been associated with labour market deregulation with the result

t hat O[ T]he rising tide of economic p
people who are fortunate enough to have founca shfer t h® i n yacht s
Furthermore, the human rights project is extremely sceptical of the value

of collective action. Human rights are presented as individual rights,

because this accords with the foundational liberal values of individual self
determination and justicé This conflicts with the traditional

understanding ofociajustice in labour law, that the best way to

880J [2000] L 303/16.

89 Directive 2000/78/ECop. citRreamble, par. 4.

9 SeeSiliadin v Frar(@8316/01) (2006) 43 EHRR 16 (ECHR) K(S) [2011] EWCA
Crim 1691

91 M. IgnatieffHuman Rights as Politics atdylBdhceton University Press, 2@0%,

92 J.Fudgepp. cit172

93 C. H.Wellmanpp. citl3
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counteract vulnerability is to allow workers to join forces to boost their
labour market powér

3.2 Vulnerable Workers and the UK

One of the potential benefits of the focus on vulnerable workers is the
opportunity for the production of targeted initiatives which actually reach
those particularly at risk in the labour market. The UK policy on
vulnerable workers, which was introduced0®6 by the then Labour
government, is a good exariipleconsisted of three main elements. The
first was a crackdown on oObaddé empl oyer:
with existing legal rigfftsThe second involved a strengthening of the
legislative provisn and enforcement mechanisms for agency workers,
who were identified as particularly vulnerable in the labour °market
Finally, there were a number of pilot projects set up to try to mobilise
local authorities, trade unions, employers, voluntary and m&ynmu
agencies to come together to support vulnerable workers. For example,
there was the Vulnerable Workers Project in London which focused on
the building services sector in the City of London and Tower Hamlets.
This project introduced an employment sigidlvice centre to enable
workers to access information and advice on employment law matters. It
also promoted trade union membership and established an independent
worker group which functioned to provide support and advice to these
vulnerable workefs

However, the legacy of the vulnerable worker policy was much more
modest than might have been hoped. In the UK, trade union membership
continues to decliffeand there remain many gaps in the enforcement of

94 0. KahnFreund in PDavies and MFreedland(eds), KahfFr eund s Labour and t hi
Law,Stevens and Sons, 1983, 19

95 DTI, op. citl.

9% BERR,0p. cit3.

971bid, 4.

9 Details of this project are available in TM@Inerable Workers Project Final Report.
Informing Strategies for Vulnerable , Workérsil 2009,

www.vulnerableworkersproject.orqlastaccesset? July 2012)

99 A report for the Department of Business, Innovation and Skills in 2011, found that
trade union density had declined in the period of 1995 to 2011, from 32#iperce
1995 to 29.8 percent in 2000 and 26.0 percent in 201TraBESUnion Membership 2011
2011, www.bis.gov.ui astaccesseti0 Juh2012)
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existing worker right8 The legislation on aggneorkers introduced in

2010 (Agency Worker RegulatiBhsloes provide for equal treatment

between agency workers and comparative full time workers, and so does
provide a new | evel of | egal protectdi
wor ker so. However, as one of the only
vulnerablavorker agenda, it has significant limitations. The first limitation

of this legislation is of course that it applies only to agency workers.
Although agency workers may be vulnerable, there are many other
vulnerable groups or individuals who have notveeteny legislative

attention. Indeed, it could be argued that if the focus of the vulnerable

worker policy is extreme worker abuse, there are other individuals or

groups more deserving of protection (for example domestic workers). The

second limitationfahis legislation is its focus on discrimination and the

equal treatment principle. The legislation does not deal with the issue of
employment status which severely restricts the ability of agency workers

to access legal rights, and does not addressobtenps of low union

density amongst agency worker&inally, there are many limitations

within the legislation which will restrict its effectiveness as a means to

boost the rights of agency workers. A clear example is the limitation of

the principle of@ u a | treatment to Obasic workin
any event is subject to a qualification period which will exclude many

agency workers from its scBpe

Interestingly, the Conservative/Liberal government, elected to power in

the UK in 2010, has arguehat the existence of adiscrimination

legislation based on protected characteristics (such as age, race, sex)
means that all vulnerable workers are adequately protected in UK law
(irrespective of the AWR). I ndeed, t he
non-discrimination on the grounds of certain protected characteristics has

been used to support deregulatory measures in other areas of labour law,

on the basis that the former legislation adequately prevents personal

abuse. Such an approach of coursesad@dussion about the difficulties

involved with the enforcement of discrimination law for vulnerable

100A Pollert, 217

1015] 2010/93

102 See BISpp. cit.p. 15. This states that the trade union density for permanent
employees is almost twice that of agency workers (26.7 percent and 14,2 percent
respectively).

103 For a full commentary see Bavies,The Implementation d@itbetive dremporary
Agendyork in the UK:Misse@pportunity2uropean Labour Law JdurNal 3,2010,

307331
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workers, and about whether human rights (and economic efficiency)

should be the dominant mechanism for delivering social justice (rather

than for exampleollective bargaining mechanisms). It also unravels some

of the work of the previous government in attempting to provide targeted

support to those particularly at risk in the labour market.

As part of its Parliament long Employment Law review, the
Conserative/Liberal government committed to deregulation in the area

of unfair dismissal, by increasing the qualification period from one to two

years. In relation to these changes, the government carried out an Equality

Impact Assessment in order to ascerthetlver these changes would

have a disproportionate effect on certain vulnerable groups of workers.

The resul ts suggested a odegr ee of di
worker$™ In particular, the government found that a higher proportion

of black and ethnic mority workers had continuous service of between

one and two years than workers in general, and so would be
disproportionately affected by the extension of the qualification period

from one to two yedf§ This was also true for younger workers, who

would #so be disproportionately affected by this chidhigewever, the

government was keen to stress that the disparate impact was not
oconsiderabl eod, in the sense of being st
any event, claims on the grounds of discrimimatoru | d be oOcompl etely
unaffected b% tThhiesr emeasuraendy ovul ner abl
affected by this extension could rely on their human rights if they were

aggrieved at work.

Paradoxically, the government also stated that although they believed that

the disparate impact between different groups would not be
oconsiderabledé, extending the qualificat
a oproportionate means of achieving the
business confidence®fisisaeferencdédto and ret ai
the possibility of derogation from astiscrimination provision (at EU

level) on the basis of legitimate employment policy measures. Indeed,

when a similar measure introduced by the previous Conservative

government was challenged on gheund of (sex) discrimination, the

N

104B|S,Resolving Workplace Disputes: GovernmenCResdtatentdNovember 2011,
www.bis.gov.ylB4 ( Lastaccessed 10 July 2012)

105 BIS, Resolving Workplace Disputes: Final Impact, Assessmhent 201,
www.bis.gov.yk 25(Lastaccessed 10 July 2012)

106 B|S,Resolving Workplace Disputes: Final Impactafkssieskent,

107]bid, 122

108B|S,Resolving Workplace Disputes: Government Re3gionse, op. cit.,
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government was able to objectively justify any discriminatory®effect
Thus, at the same time as removing unfair dismissal protection on the
basis that the (human) rights of vulnerable workers remain adequately
protectel, the government exposed the weaknesses of this approach in
providing protection to these workers.

3.3. Universal Human Rights and the Capabilities Approach

It is evident from the above discussion that there are potential weaknesses

in the othsubmaanp prriogghch t o t he protecti on
One suggestion to boost the potential of human rights approaches for the
protection of t hose at t he Obottom o
integration of social rights into the human rights regime, lthiug
Oholisticéd vi éWwThis viewhejests the traditigrialt s

hierarchical separation between civil and political rights on the one hand

and social rights on the other. It suggests that both civil and political and

social rights have the same ¢fas t o ouni versalityod6 and
mor al status ( b 6"t Wuthaasr grocladmm@ thsmount 0)
oOoholistic6 view have pointed to the U
Rights which presents both civil and political rights alongside social rights,
andwht h, in its opening |ine refers to t
all member s o f" Thawlistit viewaalso aksarts that &llo

human rights are interrelated, which gives further weight to the suggestion

that civil and political and sdcights should be considered together.

The oholisticé approach to human right
forward for the decent work agenda. The argument is that this approach

109SeeR v Secretary of State for Employment esSmi8€yhtai7 [1999]ECR-623

ECJ. In this case the ECJ held that the statistics did not appéamwtdhat a
oconsiderably small er O¢pould gomplytwithothe rurfandwo men t han
so the rule on unfair dismissal qualification and so it did not amount to indirect

di scrimination. The ECJ also agrefeghd with the g
long qualification period in encouraging recruitmendlegiiimaté (unfair dismissal

proceedings commenced by employees early in employment would discourage hiring)

and could objectively justify and discriminatory effect. The question of wiether

olegitima¢ &im was proportionate was remitted to the national court for consideration.

110 S, MarksThe Past and Future of the Separation of Human Rights into Categories, Maryland
Journal of InternationalPéaR®09,.209243, 238

1113, DonnellyUniversal Human Rights in Theory andPrediiice, Cornell University

Press, Ithaca, 2003, 28

112 G, MacNaughtonD. F. Frey Decent Work for All: a Holistic Human Rights Approach,

American University International La2@Re0e@d 1, 441483, 48.
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has the potential to move the Decent Work agenda beyond Core Labour

Standr ds to consider owhole jdbs, whole pe
It is argued that the expansion of the concept of rights in this way uses
the social justice elements of the | LO®S

the concern is &aod Dbpomadbuingpves nequal ity
beyond that approach to encompass all individuals and groups (rather

than certain oppressed groups). It is also argued that this approach allows
consideration of a greater number of oIl i1
thought of as outside the direct scope of the regulation of work. For

example, the right to work can be viewed as intimately connected to the

right to health, because it bolsters the realisation of such rights as the right

to food and to housing Finally,he ohol i sticdé approach, ma )
the consideration of a greater number of interests, beyond those of

workers. The example given by Scott is that a court deciding whether to

grant injunctive relief to present the dismissal of a group of workers for

seeking to organise might consider the rights of the children and

dependent® This is a further development of the interdependency

arguments used by those arguing for a holistic approach to human rights:
interdependence can be understood not only in téring celationship

between rights, but also as the relationship between people.

Of cour se, there is room for scepticism
the human rights in the context of work. Criticisms of this approach can

be formulated in a number o&ys. First of all, there is the argument that

work rightsshoultde privileged over other forms of rights. Not only are

work rights at the core of both decent work and personhood, they are a

prerequisite to the achievement of other rights (economic and social rights

to fair wages can only be achieved if there isghietoi freedom of

association and union membership). Secondly, there is the argument that

the holistic approach to human rights takes away the power of human

rights as legal instruments. Strategies for promoting a holistic approach to

human rights are necs ar i |y osoft 6, -basedh d i nvol ve
i nstrument s, budget a'tl. awhjyiss these and ri sk

113G, MacNaughtorD. F. Freyop. cit450451

114]bid, 458

1SWHO Committee on Social Determinants of He&ltbsing the Gap in a Generation:

Health Equity Through Action on the Social Determinants @008Health,
http://whglibdoc.who.int/publications/2008/9789241563703_eng.pdf, 5 (Last accessed

10 July 2012).

116 C. ScottReaching Beyond (Without Abandoning) the Category of Economic Social and Cultural
Rightsn Human Rights Quargd]$999,633660, 645

117G, MacNaughtoyD. F. Freyopcit, 471
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methods may raise the awareness of rights, and provide a framework for

data <collection and the generation

political commitment and transparency. Where that political will exists,
policies can be successful, and social groups have been able to mobilise
these methods to further work rightsBut without that political will,
policies can have little impact or fail tolrahe heart of the problems

facing vulnerable workers. Finally, the holistic approach is not explicit
about the relationship between rights and economics. This means that the
uptake of this approach may be severely restricted.

of

By contrastes tapep roocaacphadb ifliirtdt suggeste

Wilkinson*® attempts to reconcile social rights with civil and political
rights, whilst still taking into account madketnted goals. The idea is

that vulnerable workers are those who do not achieve theimgegono
potential either because of a lack of endowments (genetic capacity),

resources, or functionings (the ovario
doing or beingd) . This | ack of endowm
results in a | aesdom toimaké effactva bhoites t y 0 : t he

This is a personal problem for these workers, but it is also an economic
problem, because it implies a lack of those institutions which can further
economic development. The argument runs therefore, that certain social
rights, rather than being a drain on economic functioning, are necessary
for both economic and social progress. Furthermore, this link between
economic functioning and social progress is only heightened with
globalisation and the development of the knowledgaomy. The
knowledge economy relies on mobilising the economic potential of
individuals, and so it is even more important that institutional structures
have to be examined in order to assess how far they facilitate or constrain
individuals to meetth@ird e si red econ®mic functi
The capabilities approach is used to explain that employment law can be
viewed as part of the institutional structure which maintains the
knowledge economy (as well as protecting vulnerable workers). Thus, law
preventing pegnancy discrimination, rather than being viewed as an
economic cost on enterprises, can be viewed as having a number of

118G. MacNaughtorD. F. Frey48Q

119S. DeakinF. WilkinsonThe Law of the Labour Madnidkistrialization, Employment and
Legal Evolutjddxford University PresSxford, 2005

120 C. Barnard, S. DeakiR. Hobbs Capabilities and Right&naerginrggenda f8ocial
Policy?, Industrial Relations 3@ixoab, 464479, 465

1211bid, 466
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positive personal and economic efféc&om a personal point of view,
protection against dismissal for pregnant employees remedjastiae

(and a breach of human rights). From an economic perspective, law of
this kind alters incentive structures so that employers are encouraged to
invest in training and skills development of their employees. There is also
a o0demonst rby twhiach nempiyerfs eae tdidcouraged from
dismissal by the threat of damages for unfair dismissal. Furthermore, there
may also be wider social changes which stem from the introduction of law

prohibiting dismissal for emetefgnancy

conventions which together make up the traditional household division of
| a b B3uThé capabilities approach is also demonstrated well by
disability discrimination law which requires (in the provision for

oa o

reasonabl e adj ust mmcites he adaptedtto thke mp | oy men't

circumst ancesantl thus meve heyodd theiguhrarde 6
of oformal 6 freedom, to some | evel
However, the assertion made by the capabilities approach, that legal
structures are fulamental to the furtherance of both social and economic
goals, has in fact never been controversial. This assertion fits with both
the nedliberal structure of the economy and the focus of human rights on
the law. Furthermore, using discrimination piotecas the main
example of the achievement of the capabilities approach means avoiding
the conflicts which might arise through the introduction of wider social
rights into the human rights scheme (discrimination can be considered a
human right), or the imduction of labour rights which do not sit well
with the ohuman rightsdé approach.

fundamentally individualistic, i ke

This means that it has its limitations, particularly irotiext of labour

rights, which can rely on opportunities for collective action. These

l i mitations are recognised by Sen
has considerable merit in the assessment of the opportunity aspect of
freedom, it cannot deatlequately with the process aspect of freedom,
since capabilities are characteristics of individual advantages, and they fall
short of telling us about fairness or equity in the processes involved, or

122C.BarnardS.Deakin R.Hobbs,op. cit466

123|bid.A66

1245 Deakin,Contracts and Capabilities: an EvdRdiepacyive on the Autestemalism
Debatén Erasmus Law Re@iguo. 2,2010141153, 152
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about the freedom of citizens to invoke and utilizeegtoes that are
equi Yabl ed

4. Conclusion

At the beginning of this article, a distinction was made between attempts
to regulate for precarious work and attempts to regulate for vulnerable
workers. The argument was that regulation for precariousosasks

on how to achieve economic growth whilst achieving some level of
human rights protection and social justice for workers. By contrast,
attempts to regulate for vulnerable workers start from the protection of
the human rights of workers against eyaploabuse, on the
understanding that this provides a baseline through which social justice
(and perhaps economic efficiency) can be achieved.

However, it has become clear that neither of these positions is presented
consistently, and that both are sevéaatypered by the conflicts between

the justificatory arguments that support them. In relation to the regulation
of precarious work, the interpretation of human rights and social justice
arguments in line with economic efficiency has severely limited their
scope. At EU level, the right to equal treatment for atypical workers tends
to be oObalancedo6 with economic efficie
its effectiveness. At ILO level, there has been a tendency to take a narrow
approach to those labour rightserving of protection in order that the
economic processes of globalisation are not unduly restricted. In relation
to vulnerable workers, a focus on human rights in the UK has supported
economic efficiency, but, particularly latterly, has neglectegustcel

for wor ker s. Both the Ooholisticd appr
ocapabilities approachdé attempt to i mp
the practicality of the holistic approach can be questioned, and the
capabilities approach is very muchided to an individualistic and
economic approach to social rights, which, in the context of labour law,
may not provide any radical solution to the problems faced by vulnerable
workers.

It may perhaps be suggested that a way forward existsamktheanof

law and policies on precarious work with those concerning vulnerable
workers. In some sense, this is the approach taken by the recent ILO

125 A, Sen,Elements of a Theory of HumamMmghtsophy and Public /Afaixp. 4,
2004315356, 336
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Convention on Domestic Work (and associated Recommentfa@on)
the one hand, these instruments recogniseltbane st i ¢ wor k i s oOowor
l' i ke no other 6; there are particular f ec:
precarious and in need of specific requi&ti@n the other hand, it is
recognised that domestic work is owork

involves( vul ner abl e) workers who are deservir
respect’. The benefit of this approach is that it reaffirms the basic labour

rights to which domestic workers should be entitled not only from a

Orightsoé perspecti viee perdpective. dhustoe fr om a s o
Convention presents rights to rtiacrimination alongside rights to

freedom of association and rights to ofa
decent wor knAgthecsanmediing, the Resainmendation

sets out provision tearget the specific problems faced by domestic

wor kers at the oObottom of the | abour mar
representative groups to enable workers to achieve not only individual but

also social justice

126Convention 189 and Recommendation 204r52D11 (not yet in force)

127 |LO, Decent Work for Domestic W&é&post IV (l) at the International Labour
Conference, 99session, 2010, Fourth Item on the Agenda, International Labour Office,
2010, 12

128]LO, op. citl3

129Art. 3(a), 3(d) and 5 Convention 189

130 For example, it identifies the particular problenilivefind domestic workers and
provides that they should be given a private room with suitable sanitary provisions and
lighting (Art 16). It also identifies a numbefr additional measures to ensure the
effective protection of migrant domestic workers 18:22).
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Who Can Help
Britainds Vul nerabl e

Brenda Barrett

1. Introduction

Research undertaken in Britain by the Trade Union Congress (TUC)
identified members of the workforce who it regarded as vulnerable.
Vulnerability was interpreted as liable to physical injushealith as a
result of exploitation by an employer. The 3WC r EgrdoWork,
Hidden Livedefined vulnerable employment as

[ é] precarious work that pl aces peop
poverty and injustice resulting from an imbalance of power in the
employemworker relationship.

The focus was on what mighe described as an undkss, poorly
qualified, under paid, owsorked and possibly dependent on the
employer for both work and accommodation and unable to offer services
to another employer. Such workers were often migrants, perhaps in the
power of a gng master or domestic servants brought into the country by
their employefs

In this paper vulnerability is defined as liability to suffer injury or more
especially ihealth. The questions raised are whether vulnerability is now
much more widespreadtime workforce than these reports suggest, and

* Brenda Barrett is Emeritus Professor at the Middlesex Univgasitgier at Law

( Grsdnp)&-ellow of the Academy

1 TUC Commission on Vulnerable Employm2007(Last accessed 13 October 2012).

2 Kalayaanan organisation which provides adwdepcacy and support for migrant
domestic workershas also produced a report The New Bonded Labour. (See V.
Wittenburget a].2008 www.kalayaan.org)ui_ast accessed 18t0Gber 2012).

E-Journal of International and Comparative LABOUR STU
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whet her the TUC®6s concept of a two tie
distinction between the people it identifies in its case studies and the

workforce more generally. Further, in many of the situationsecedsid

here employers would be likely, with some justification, to deny both that

they were exploitative or that they were the cause of the vulnerability of

those in or seeking employment. If employers are not to be deemed

entirely responsible who can help?

2. Who are the Vulnerable in 20127

—+

The TUCGO6s repor was published in 2007
the Oboom yearso6. The recession, foll o\
been described as 0t h%c ewotivdrhieér ecessi or
Britain is not suffering to the extent of many other countries, there is

increased unemployment; many having been made retjiandhtitere

is insecurity among those who have managed to remain in employment.

The Labour Market Statistics for the secoadteuof 2012 showed:

- The employment rate for those aged from 16 to 64 was 70.3%.

- The unemployment rate was 8.2% of the economically active
population.

- There were 2.61 million unemployed people.

- The inactivity rate for those aged from 16 to 64 was 23%.

- There were 9.3 million economically inactive people aged between
16 and 64.

A more recent news item suggests women over 50 are the hardest hit as
their unemployment has risen faster than any othef.group

Total pay (including bonuses) rose by 1.4% dbhanggar.

Regular pay (excluding bonuses) rose by 1.7% during the year.

Inflation towards the end of 2011 was ovet 5%

3 W. Hutton criticising the Government wrote similarly oh @&rch 2012, 38 of The
Observer under the titkhisDisgraceBudgeimacks ticompetence&Candrdice

4 The Chartered Institute for Personnel Development reported in R0dr2hhat 2.7
million had been made redundant since the financial crisis ei20@81d.co.ukLast
accessed 13 October 2012).

5 The Daily MaiP9 September 201ww.dailymail.co.uf ast accessed 13 October
2012).

6 The Office for Nationalt&tistics
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A Report by the Joseph Rowntree Foundation states that families need to

earn 33 percent more postession to maintain their standgniing'.

The employment rate may be misleading as many of the employed are in

part time employment because they cannot find full time empfyyment

though some hold a portfolio of pérhe jobs and work longer hours

than those specified in the Workifigne Regulations 1998any of

those aged 34 cl assi fied as oeconomically ing:
education, but excluding those intiolle education, there were 731,000

unemployed 16 to 24 year olds; 20.8% of the economically active

population forl6 to 24 year olds.

The Chartered Institute of Personnel Dev
on its own Work Audit Repoounting the Cost of the Jobs'Rtatssion

- Two-thirds of people made redundant are paid less in the next job
they find. On avege the pay penalty is 28%.

- High and rising unemployment has put downward pressure on pay
increases since 2008. In cash terms the average worker is £3000 a
year worse off than if pay had increased at thieqa®sion rate.

- Higher inflation has resulted & real pay squeeze. Private sector
workers are on average earning 7% less in real terms than in 2008
and public sector workers 4% less.

Other statistics show that since the recession began in 2008, 46,931
companies have closed, which in itself muatycleave an impact on
unemployment In addition the government is attempting to reduce the
number employed in the public service, though when this is achieved by
contracting out the provision of services this will not necessarily increase
the number of memployett because compliance with EU law usually
requires the new service provider to employ those whose work is

7www.jrf.org.uLast accessed 13 October 2012).

8 The Office for National Statistics said that in January 28&2million worked part
time, (a record) and 1.3 million of these wantetinfielemploymeniThe Times15
March 201245.

951 1998/1833

10March 2012vww.cipd.co.ukLast accessed 13t@her 2012).

11 www.businessandleadership.c@nast accessed 13 October 20IBg same site
indicates that closures are outhumbered by newystastich stand at 55,539, but it is
unlikely that the number employed in the new enterprises will compensate for the
number of job losses by company failures.

12|n March 2012, 6 million were employed in the public sestercivilservant.org.uk
(Last accessed 13 October 2012).
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transferretf, in fact statistics show that the number employed in the
private sector is increasing while the number employed in the public
setor is falling'.

Il n the | ight of these statistics t
appears too narrow. It may not be togdtched to say that the majority

of those classified as oOeconomicall
not they are cumdly in employment, bearing in mind that the
Gover nment 6 slmpmwing Healéh modr Work: Changifig Lives
found unemployment had an adverse impact on health.

The position of the young is of special concern. Richard Scase, writing in
2000, in a papegwroduced through the Economic & Social Research
Council, and published by the Department of Trade and IdQustry

he

a

asserted oUni versity gualifications

employability, ear ni'h Jhs isanodongerar eer
entirely tre: graduates are no longer assured of employment, nor if they
are employed can they be confident that their career prospects are good
enough to enable them to pay off the large debts with which they leave
university.

While he did not foresee the recessiBnase nevertheless rightly
predicted that by 2010:

Individuals, in a more unstructured and rootless society, will feel
more insecure. They will experience greater uncertainties and
perceive society as high risk and often threafening

The recession h#é society that was already undergoing considerable
change. By 2000, as Richard Scaseds
work, the life style of the population and individual expectations had
changed greatly from that of earlier generations. There wpsd@ati®n

that work would be available for those able to work, welfare to support

those who could not and credit facilities to enable purchases that would

not have to be paid for immediately. Yet even then individuals were

13 Transfer of Undertakings (Protection of Employment) Regulations Sl 2006/246
broadly terms and conditions of employment cannot be changed by the transferee.

14 National Labour Surye

15 www.dwp.gov.yk2008.

16 ForesighBritainTowards 201BeChangingusinegnvironmentTIl, London, 1999.

171bid, 006

18 See The Observer, Séptember 2012 Half ofGraduatdsacé-ongHunt foWork as
Region@lividesrows.

191bid, 36
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insecure and predicted to feerenso by 2010. They were not prepared

for the shock of the recessi on, not

pay | aterdé had encouraged them to
times they were unable to honour.

The questi ons acarethetldt efrthe fworkf@ce bed Ho w
i mproved?6 OoOWhat can be done to hel
of

done to i mprove the employability

3. Caring for the Workforce

3.1 The Role of Trade Unions

In 2007, in its report on vulnerable workers, one of the recommendations
of the TUC was:

Unions must act to ensure they represent the interests of vulnerable
workers. Unions should organise all workers in workplaces where
there is a union presence, wiene@mploys them and whether their
employment is direct or temporary. Unions should also focus on
areas of the economy where exploitation is rife and where trade
union membership is low. Trade unions should commit to a TUC
coordinated drive to boost mem&ieip among vulnerable
workerg’.

This aspiration will be hard to achieve. Changes in the labour market have
seen trade union membership fall. Richard Scase commented that even in
2000:

More people work in Indian restaurants than in shipbuilding, steel
marufacture and in coal mining combined. There are three times as
many public relations consultants as coal Aliners

20TUC Commission on Vulnerable Em@09ihent

21 The Timed June 201229 provided the following percentage changes in industry
structure between 1977 and 2011 Employment itic FAdhhinistration rose 9%, in
Banking rose 10%, Manufacturing fell 18%; statistics apparently taken from a report by J.
Cribb, P. Johnson, Z. Oldfieldiybilees Compared: InSoeneling akidork in thé ate

1970s andEarly 2010Qs Briefing Note 128, Institute for Fiscal Studies.
www.publicfinance.co.ukast accessed 13 October 2012).
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In 1979, union density was 55.4%; there were 13 million union
memberd. A major government annual survey updated in®2011
provided that in th UK:

Around 6.4 million employees were trade union members;
Trade union density for employees was 26.0%.

Union density was highest in professional occupations at 45.4%
whilst managers, directors and senior officials had the lowest at
13.8%.

Employeesf a UK nationality had a higher union density than non
UK nationals whose union density was 11.8%.

It is notable that these percentages relate only to employees while a large
part of the labour force is made up of workers rather than employees. For
exampe agency workers are not usually employed either by the agency or
the end user of their services. It is also misleading to include professional
associations which in some cases may
only those who are professional trainesleatitled to practice. On the

other hand most members of the teaching profession are members of a
trade union, though membership is not essential to employment. Where
there is a union strong enough to be recognised by an employer working
conditions cand negotiated with the fall back of strike action, but this
possibility does not necessarily produce a healthy, risk free profession.
Teachers are among the most stressed employees. The medical profession
is also highly unionised but nurses are likelyffey physical attack, or
personal injury in the form of musculoskeletal disorders. At the other end
of the spectrum Unite has a strong presence among the low paid,
especially in the public sector, but it is not clear that it can assist its
members to impke their terms and conditions of employment with
better job security. Unions may help their members to obtain
compensation if they become unemployed, or suffer injurhealil as

a result of their work, but compensation is a poor substitute for

22ywww.unionhistory.inf@last accessed 13 October 2012).
23www.bis.gov.uld ast accessed 13 October 2012).
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preverion.

3.1. The Role of Employers

There are unlikely to be many employers who intend to exploit workers
but in times of recession their priority is to maintain the organisation as a
going concern. Demand for goods and services falls and many businesses
entered this recession with large loans outstanding, and became unable to
incur further debt when financiers were reluctant to grant loans in even
the most promising situations. In such circumstanstsicturing the
business may be necessary withutied or a painful redeployment of

the workforce. However one commentator has recently suggested that
unempl oyment has been contained because
have not taken the drastic steps the situation needed and their reluctance
is hinderig economic recovéfy

3.2. The Role of Government Agencies

There are a number of Government agencies concerned with employment
issues. The Health and Safety Executive (HSE) is, as its title suggests, the
agency most directly concerned with the healttty sand welfare of

those in employment, but other Government Departments have a role
particularly when considering the unemployed. The Department for
Business Innovation and Skills (BIS) offers a range of services to help
businesses. The Department fatu€ation (DfE) is responsible for
education from infancy up to school leaving. The Department for Work
and Pensions (DWP) provides assistance to job seekers, and controls the
system of benefits and pension for those who are not in employment. The
Departmen of Health (DH) is responsible for public health issues. The
Bank of England, the Serious Fraud Office and the Financial Services
Agency have important responsibilities for regulation of national finances.

24D. Wighton.H e | pZombiesed ttacking tiRecovemhe Times19 September 2012
27.
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4. Vulnerability of those at Work

The Reporbf the Robens Commitféded to the Health and Safety at
Work Act 1974 which remains the principal legislation addressing the
health and safety of workers. HSE is the body whose duty it is to see that
the intentions of the Act are achieved, it can profmogearliament
regulations either to implement the Act or to comply with EC directives;

it appoints inspectors, draws up codes of practice and publishes guidance.

The Act i mposes on employers gener al C
theydoallthatisreeonabl y practicabledé so that t|
anyone at risk of personal I njury. Emp
heal t h, safety and wel % but theredsta wor kd of

similar duty to ensure that persons not in theitogrment who may be
affected by the conduct of their wunder
ri sks to t hef Thisdetyaprotetts botm thoseawfor&ersy 6
who are employed by another organisation and teengetfyed, though
incidentally the geral public are covered. However, there is no general
duty specifically directed at the safety of workers who are neither
employees nor samployed, and many regulations protect only
employeéd

Duties may be broken wherever there is a risk of injugyintBimtion is

to manage risks so that injury is not suffered. The full significance of this
was apparent when the Management of Health and Safety at Work
Regulations 199%placed on the employer a duty to carry out assessments
of the risks of personal umy arising out of the conduct of its
organisation in order to identify, and put in place, the measures necessary
to comply with the law. Employees are required to take care for their own
safety and the safety of otA®r§he Act empowers inspectors toeent
workplaces to find out whether they are conducted in compliance with the

25 Safety and Health at \Regort of the Committee 197072 London HMSO CMND

5034

26S.2(1)

21S.3(1)

28 The changing nature of the workforce and EEC directives has@euseds to be

given statutory recognition. For a definition of worker see Working Time Regulations, Sl
1988/1833 regulation 2; similarly s.54(3) of the Minimum Wage Act 1998.

29 S| 1999/3442.These regulations, followed the EEC Framework Directive on
Improvementn the Health and Safety of Workers at Work (89/391/EEC)

30S.7; the sefmployed have a similar duty s.3(2).
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law and to prosecute where the law is bfbkbispectors are also
empowered to issue notices: improvement notices, require that faults be
rectified; prohibition notices require ngrous operations be
discontinued. The failure to comply with a notice is a criminal offence.
In 1977 regulations were made enabling trade unions to appoint safety
representatives at workplaces where the union was recognised for
negotiating terms and chtions of employmefit At this time, when

trade unions were commonly recognised by employers, there was a strong
take up of this entittement. The European Union has subsequently laid
stress on the importance of the social partnership and as a result
reguéitions in 1996 extended similar rights to employees who had no trade
union representatife Since theStrategy Statement Jun 28E0has
emphasised the importance of worker involvement and its web site
indicates its commitment to employer and workespetatiof but
employee safety representation has fallen with the decline in workplace
recognition of unions.

4.1. The Incidence of-Matkd Injury antidhlth

In the 1970s about 1,000 workers were killed every year. In 2011/12 only
173workersvere kille#f. This improvement owes much to the loss of
dangerous heavy industries. Nevertheless an estimated 603,000 workers
had an accident at work in 2010/11. Slips, trips and falls made up more
than half of all reported major injuries but there weresamated
341,000 physical assaults on workers.

31 For many categories of workplace HSE has delegated power to inspect and prosecute
to local authority inspectors. Inspectors cannot enter dopreshises; so they are not

able to assist exploited domestic workers or check the living accommodation of migrant
workers.

32 Safety Representatives and Safety Committees Regulations 1977 Sl 1977/500 made
under S.2(4) of the 1974 Act.

33 Health and Safet{Consultation with Employees) Regulations 1996 S| 1996/1513.
Deemed necessary to comply with the EU Framework Directive(89/391/EEC).

34 This statement was actually published by the Health and Safety Commission (at that
time a body created by the 1974 Aat)l the Department for the Environment
Transport and the Regions

35 See alstmproving worker invoh@mpriving health and Gafedyltative Document

2006 (CD207 C10 04/06) and more recently advice to worker representatives,
www.hse.gov.uKLast accessed 13 October 2012).

36 www.hse.gov.ukl ast accessed 13 October 2012).
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These figures do not include woelated ithealth. In 2010/11 there

were over 4,000 deaths from asbestos related diseases, due to exposure to
asbestos many years ago. Reflecting current conditionswéhere
1,152,000 cases of woekated illnesses in 2010/2011. The most
prevalent cause was musculoskeletal diseases (MSD) with 158,000 new
cases in 2010/11. The next highest cause ofrelati&d illness is stress;

there were 211,000 new cases in 2070/11

4.2. Areas of Special Vulnerability

This account has mentioned at least five aspects of worker vulnerability
and these will now be considered more fully.

StressThe problem of psychological stress was identified in the second
half of the twentieth entury®. Its presence at the workplace was
recognised as early as the 1980s and HSE commissioned research, the first
fruits of which were published by HSE Books in®*1998l a guide for

empl oyers oon the narteulraet ea@ndstcasses W
publisied shortly afterwarisThe problem was not necessarily a new
phenomenon but once recognised its prevalence became ‘Gpipamant

that time onwards HSE has directed considerable resources to this matter.
In 1999 it published a Discussion Document whocitleded that the

causes of stress were so diverse and individual responses to situations
were so varied that it was not feasible to draw up regulations imposing
duties on employers to reduce the level of stress at their wdtkplaces
Since that time HSE $i@ontinued to provide advice and guidance as its
web site demonstratésCurrently its guidancklanagement Standards for
Work Related Strasentifies the characteristics, or culture, of an

3"HSE Annual Stadtics Report 2010/20tttp://www.hse.gov.ukY. (Last accessed 13
October 2012).

38 American Diagnostic and Statistical Manual of Mental DitlordefgsdD8 concern
waswith posttraumatic stress disorders.

3 E.g. T. CoxStresResearch adcesdanagememtittingTheory td/ork HSE Books,
1993CRR 61/1999, ISBN 0 7176 0684 8 (England)

40HSE, Stress at Work A guide for enddlo9es£95.

41 The first case for compensation &sfow burid stress due to work overload was
Walker v Northumberland@95] 1 All E.R. 737

42n theory enforcement action could be taken relying on the general duty in s.2 of the
1974 Act

43www.hse.gov.uk/stregd ast accessed 13 October 2012).
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organisation where the risks from work related stress arefiedively

managed and controlled.

In 2004, as part of the EU strategy to improve working conditions by

0 s of t thé soeiabpartners entered a framework agreement en work
related stress. The \hkrkretatecsgiresst ded by pub
Guidé This document bore the signatures of the major national social

partner§ and representatives of two government bodies, tH& diH

HSE". Unsurprisingly HSE takes the lead in this document. It is arguable

that the UK did not properly respond to the autoogs agreement

given the national weakness of the social partnership but it is not clear

wh at mor e coul d have been achieved gi v
regulations would be difficult to compose and even more difficult to

enf orce. However ,h no Bt&é#rfgsin agaourtdaach c e has
compensation cases deal only with employees, taking no account of
workers.

Notably reports of claims for compensation for allegedlyrelatkd

stress often fail because evidence shows that employees who succumb

while in employent are often stressed by factors in their private lives,

such as divorée Arguably stress is as much astifee problem as a

work-related problem. The conclusion has to be that while employers

must strive to prevent their workers being stressed bywtrgi it is

likely to be beyond the power of either employers or HSE to eliminate

stress from the workplace. Nevertheless, where an employee shows signs

of stress it is in the interest of the employer to address it, because
whatever its cause stress as eonducive to a productive workforce.

Interestingly HSE statistics suggest that the number of cases of absence

from work due to stress has fallen slightly in recent years, but this may be

due to employees being unwilling to take sick leave. Acadeanahrese

suggests, as might be expected, stress at the workplace has increased since
2008°.

44 Consolidated Version of Foundation Treaty Art14b

45CBI, TUC, CEEP, FPB

46 Department of Trade and Industry, now.BIS

47www.hse.gov.uk/stregt ast accessed 13 October 2012).

48 E.g.Sutherland v Haf@2802] EWCA Civ 76jartman v South Essex Mental Health and
Community Care NHS T[2805] EWCA Civ 06. Both these leading cases were
consolidated actioreach included 6 cases and in both only the minority of claimants
were successful.

49 Ulster and Nottingham UniversitieBsychoso&iattors andconomiRecessiahe
Stormont Studyccupational Medidime 62, 983104 2012.This report revealed a
significant rise in the number of workers suffered from work stress during an economic
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Violencethe EU social partners entered an agreement to address this
problem and it was implemented in the UK as guidance. Again HSE was a
signatory. This guidanceates:

The sectors identified as most at risk in the UK are those where
third party harassment and violence are more likely. According to
the 2006/7 British Crime Survey (BCS), respondents in the
protective service occupations (for example police offroens)

most at risk of violence at work. But high rates were also shown, for
example, for workers in the transport, health, retail and leisure (e.g.
pubs) sectors.

The guidance lists the considerable amount of legislation directed to the
problem, includingffences embedded in the general criminal law.

HSE has long been aware of the potential for employees to suffer assault
during the course of their employment defines violence broadly to
include verbal as well as physical attacks in the followirsg word

Any incident in which a person is abused, threatened or assaulted in
circumstances relating to their work

HSE has provided a tool kit to assist employers to carry out risk
assessments, take measures to control the incidence of violence and to
provide support after an incident. Recognising that the potential for
violence is considerable in the health and social care services where the
perpetrators are patients, particular attention is given to this. Nevertheless
the most recent statistics show thatiticelence of workplace violence
remains unacceptably high. Findings from the BCS and RBDa&R

show that in 2010/11:

downturn.. See also The TimgsMay 201223 reportedSlumBringsSurge f@leeping

Rillsand cited the Chief Executive of the Mental Héadtimdation as saying@ur

research last year indicated that money and work were by far the most common causes
of stress in Britain and the strains being put on our mental wellbeing by the current
economic situation could well be the cause of risingpsiddgms in the UK

50 http://www.hse.gov.uk/violencél ast accessed 13 October 2012).

51 http://www.hse.gov.uk/violencél ast accessed 13 October 2012).

52 Reporting of Injuries, Diseases and Dangerous Occurrences Regulations 1995 (Sl
1985/2023): a system by which employers (and others) are required to report to HSE.
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There were an estimated 313,000 threats of violence to British
workers.

There were an estimated 341,000 physical assaults on British
workers.

An estimated 43% of all people assaulted or threatened at work
were repeat victims.

There were6078 reportable injuries to employees caused by
violence at work

Again the extent to which either employers or the HSE can do more to
avoid the pantial for workers to be subjected to violence is questionable.
Training of workers to recognise situations in which violence can occur
and to take measures which reduce the likelihood of their provoking
violence is very important but the risk of violendi&ely to remain and
knowledge of this may be stressful.

Musculoskeletal dist#esss:are the largest cause of wadied injury

and subsequent-flealth. Some categories of workers are particularly
susceptible to repetitive strain injuries, ¥amgple supermarket cashfers

and keyboard operators.

The Manual Handling Operations Regulations*I@gRire employers to

avoid expecting their employees to undertake manual handling wherever
this is reasonably practicable and where this is not passible@ ha k e a
suitable and sufficient assessment of all such manual handling operations
to be undertaken by them, take appropriate steps to reduce the risk of
injury to employees undertaking manual handling and provide

i nformati on ab ou the duty e theveenplayér extends | oads 6.
only to employees and the employee is under a duty to follow any system
put in place by the employer. Guidance notes provide comprehensive
advice about lifting loads but there is no express instruction in the
regulations thhaemployers should provide training (though in practice

53www.hse.gov.uk/statistj¢kast accessed 13 October 2012).

54 See HSE guidandmoks.hse.gov.ukLast accessed 13 October 20A2)najor

problem wadifting purchases from the point where the customer deposits them to be
scanned by the computer, but better design of check outs has largely eliminated this.
However cashiers are normally employed to cover 4 hour shifts and for 3 hours they
have no restreak. At busy periods this can be stressful.

5551 1992/2793, implementing 90/269/EEC
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training is likely to be necessary to comply with the duty to reduce the risk

of injury®).

The enforcement of the regulations 1is
web site records only one instance ofguution of an employer (in

2004) for failure to undertake the risk assessment the regulations require

and this prosecution apparently occurred as a result of a coincidental site

inspection. However it is a relatively rare instance of HSE prosecuting to

prevent an injury occurriigNevertheless guidance issued to inspectors

states tackling muscul oskel et al di sor c
enforcement a c t% Glaims iagainste employars #og e d 6
compensation allegedly due to breach of thegategs often involve

oone offo6 situations where the empl oye
not under supervision. In these circumstances, if the employer can

provide evidence of appropriate training it may not be liable because there

is an expectationhta t the employee will use 0C¢
Compensation claims, being founded on breach of the regulations, can

deal only with employees.

The Health and Safety (Display Screen Equipment) Regulatidis 1992

have also been the subject of guidance by HSEpgectors. This

guidance states:

The main health risks associated with DSE are musculoskeletal
disorders, stress and visual fatigue. While the risks to individual
users are often low, they can still be significant if good practice is
not followed. DSE wders are also so nhumerous that the amount
of ill-health associated with such work is significant, and tackling it
is important.

The guidance continues that HSE recognises that securing compliance
with these Regulations has potential to make a sigrsficanbution
towards hitting the targets for ill health reduction in the Priority
Programme on Musculoskeletal Disorders. However there is no evidence

56 However HSE states training alone is not very effective as it is not carried out in
practice and the real answer is better systems. Paper O€ @ii@&hce to inspers
57www.hse.gov.uKLast accessed 13 October 2012).

580C 313/5www.hse.gov.uklLast accessed 13 October 2012).

59 E. Koonjul v Thames Link Health $2000E®.1.Q.R 123 afking v Sussex Ambulance
NHS Trust, The Tim&gly 27, 2002, the employer was not liable for injury suffered by an
ambulance worker when carrying an elderly man downstairs

60S] 1992/2792 impleméng Directive 90/270/EEC.

610C 202/1www.hse.gov.yKLast accessed 13 October 2012).
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of prosecutions and indeed, as with manual handling, much depends on
the individual employee to ensuid the work station is appropriate and
procedures are observed.

Agency workersl n January 2010 in an assessment
Agency Workers Directf7¢he Government admitted that it had no clear
idea of how many agency workers there were in the UK. It referred to
three governmental estimates which differed significantly, so it chose 1.3
million, to take account of the seasonal nature of a proportibe of
work®. Others have said that one in twenty workers may be an agency
workef’. It is estimated that there are more agency workers in the UK
than any other member state of the EU with one in eight of all agency
workers in the EU working in Brit&in

TheT UC 0 s Hard Wark Hidden Lidemntified some agency workers

as vulnerable but agency work covers a wide spectrum of occupations.
Agency workers may be cleaners or seasonal workers brought to the end
user through gangmasters or they may be jgalified professional
workers, who perhaps could be classified ssngalbyed. Between these

two extremes are many categories of workers, for example temporary
cover for peak periods or for sickness or maternity leave. The EU
directive was intended toprove the lot of the whole spectrum. The UK

was reluctant to implement the Directive, the industry feared that it would

be detri ment al t o t he economy, suggest
maintaining employment, facilitates job creation and enhances mobility in
the |l abdur marketoé

The UK RegulatioAstook advantage of the derogation which permitted
postponing the granting of the rights intended by the Directive until the
worker had been assigned to the end user for 12 weeks, thereby
disenfranchising those on sghterm assignments, but it is doubtful

622008/104/EC

63 Department of Business Innovation and Skillsppean Parliament and| Qorettive
onWorkingConditions foemporaygencyorkersjanuary 201@ww.bis.gov.ykLast
accessed 13 October 2012).

64 O. Boycott, D. Hencke,Fear foDeal omAgencWorkerdayoffsThe Guardian 21
February 2009, cited in Chapter B.dRenton Struck OuPluto Press, Londph012
65European Confederation of Private Employment Agencies PositiofbRdagr2009
cited in E. Rentongp. cit.

66 European Confederation of Private Employment AgeRasiion PageMay 2009
cited h E. Rentonpp. citThe best match found for this citatiorwisw.eurociett.eu
(Last accessed 13 October 2012).

6751 2010/93, came into effect in 1st October 2011
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whether those on longer assignments will obtain much benefit from the
Regulations. The Directive assumes that agency workers will have a
contract of employment with the agency which will have some
responsibility forensuring the wellbeing of the worker while on the
assignmefft However, the normal situation in the UK is that the
arrangement between the worker and the agency expressly states that it is
not a contract of employment and the worker has no contractual
rela i onship with the hirer who is the en
The Regulations state that the worker will, after 12 weeks, have in most
respects (as the Directive intends) the same terms and conditions of
employment as the employees of the hicemwahhave the right to lodge

a complaint to an employment tribunal if s/he does not receive the terms
and conditions to which s/he is entitled. However, as the regulations fail
to rectify the most serious problem of the previous law, the worker has no
contract of employment and therefore no entitlement to claim for unfair
dismissal; so the hirer can at will terminate its relationship with the agency
worker. Further the right to the same terms and conditions as other
workers of the hirer will be meaninglésts workforce consists entirely

of agency workers. It is true that some statutory rights, such as minimum
hourly pay, are not limited to employees so that workers may claim these;
but again with no security of tenure these may be of litti& value

Agency work will undoubtedly continue to be valuable to people such as
professionally qualified workers many of whom fall back on this kind of
employment while building up a private practice, but the Directive will be
of little help both to the vulnerable winohe TUC identified, and many
others. The courts may wish to find that those workers, typically cleaners,
who have been arbitrarily dismissed after working for the same
organisation for more than two years (the current qualifying period for
claiming unfaidismissal) have by implication a contract of employment,
but case law shows the facts of these cases usually make it hard for courts
to do thig®.

Working timéwas with reluctance that the UK government implemented
the EC Working Time Directit’e albging that it had been wrongly

68 Article 1.2

69 The National Minimum Wages Act 19981 snakes it a criminal offence for an
employer to pay less than the statutory minimum wage but the enforcement of this
which rests with HMRC (the tax authorities) is weak.

70E.g.James v London Borough of G2Oe8NIER 545

7193/104/EC.
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adopted under Article 118A of the Treaty of Rome as it had nothing to do
with health and safety. The Working Time Regulation€ 1898 not
introduced till after the European Court of Justice had rejected this
challeng@ The Directive requires employers to limit the working week to
48 hours and to ensure that workers get a minimum of 11 hours rest every

24 hour s, one dayods rest per we ek, and
However, the UK secured an opt out to the 48 hoummaxiworking
we ek, so that empl oyees aged 18 and ov

agreement by way of a written and signed request. Such opt out clauses
are frequently written into contracts of employment which employees are
required by their employer to signefghis evidence that workers in the

UK work longer hours, take shorter lunch breaks, and have fewer holidays
than most of their European countergarResearch suggests that:

Even though legislative measures have been introduced as a way of
protecting emloyees, average working hours have only marginally
decreased over the last decade in the UK generally. Moreover,
closer scrutiny of the data highlights variations, with some regions
of the UK actually experiencing increasing working hours.
Only a third othe working population are aware of Working Time
Regulations.

Approximately a quarter of the UK working population work more

than 48 hours a week on average, and approximately 9% of workers

report working over 60 hours a week.

According to 2003 figurespproximately two out of three people

who reported working 48 hours a week on a regular basis, did so

without having oopted outoé of t he Wo
One in four empl oyeesutwhowihtatvien sti lgen e d
Working Time Regulations saidyttwere given little or no choice

about signing away their rights.

The majority of employees who work more than 48 hours a week

suggest they would like the opportunity to work fewer hours.

Managers and professionals are most likely to work long hours.

725] 98/1833

73UK v EU Coung¢il996] All ER (EC) 877

74 J.White, JBeswick,2003; ILO, 2007; TUC, 2007. CitedShlyGiga,A.K. JainC. L.
Cooper, in a Foresight research papental Capital and Wellbdimkjing th&lost of
Ourselves in the 21st C&tadytScience Re\B#¥C7 Working Longer: Hours of Work
and Health, published by the Government Office for Science, London, 2008.
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Two-thirds of female employees who work longer hours are in
managerial and professional occupations.

The report continues that data suggest that less than half of the workforce
actually use up their full annual leave entitlement and less thardsvo

of enployees use up their full entittement to lunch breaks, highlighting
workload pressures and demanding managers as the reason for this. In
addition, some employees work more than their contracted hours due to
the incessant pressure of their work, which mpevithem from
completing it within contracted working hours, citing organisational
culture, management style and high levels of personal standards as their
main reasons.

While this report was published before the financial crisis which led to the
present@cession and high levels of unemployment there is no reason to
suppose that the situation is much different for those who remain in
employment. Indeed their plight may be worse if workptatreatiring

causes the allocation of tasks among a smalléona®rd he problem of

those who feel they need to work beyond their official working hours in
order to cope with their workload is likely to have increased. It is also
possible that many who appear to have part time employment are actually
holding down ma than one job and are in total working long hours.
Meanwhile neither the enforcement agency nor the courts have shown
much sympathy with the regulations. Although the regulations were not
made under the Health and Safety at Work Act 1974 the HSE has been
charged with their enforcem@ntHSE has published guidelines on
enforcement by inspect6rand they purport to have been updated in the
light of enforcement experience, but if HSE has actually secured
convictions for breaches of these regulations teyidden in the
statistics. Research commissioned by HSE itself suggests that long
working hours may cause fatigue and lead to accidents but provides no
hard evidence of this

Recent cases suggest that employment tribunals are not sympathetic to
workers.In one case the Court of Appeal noted that it was common
practice for three man teams to undertaken 24 hour security guard duties.
The length of the working week was not actually an issue before the court,
so their Lordships expressed no surprise thatethiisie would mean

each guard worked more than 48 hours a week, and nor were they

75Regulations 28 and.29
6www.hse.gov.uk ast accessed 13 Octobet20
7THSL,Working Long HqWNs. 2,2003
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concerned that the arrangements in the particular case meant that guards
could not be guaranteed the 20 minute uninterrupted rest break the
regulations stipulateln anothercase care workers who were dismissed
when found asleep were unsuccessful in their claim that their dismissal
was unfair because they had not been given statutory rest breaks; the
tribunal considered the employees ought to have complained to the
employerThe <c¢l ai mantsd refusal by conduct
failure was not sufficiéht

The evidence appears to suggest that workers are willing, if not happy, to
work long hours. In some cases this may be to earn more money in order
to support their lgstyle, in others it may be to cover their workload. In

time of high unemployment protesting the workload is too heavy for the
time available may suggest incompetence, and indeed there are occasions
when the work overload stems from failing to accepy#tems changes

which the employer wishes to introduce.

5. Vulnerability of the Unemployed

Vulnerability in the workforce is interpreted to include difficulty in
obtaining employment. The high percentage of the unemployed has been
noted and especiallye large number of the young. Other vulnerable
groups are older workers and the disabled. On March 2010 the European
Social Partners adopted an autonomous framework agreement on
inclusive labour mark&tsThe signatories admit that the fulfilment of this
ambitious agreement:

Entails various measures, actions and/or negotiations at all levels,
which can be taken by employers, workers, their representatives,
jobseekers and third parties. These should promote the creation of
jobs and the employabilitywbrkers and jobseekers with a view to
integrating all individuals in the labour market.

It suggests actions which the partners should take, for example organising
awareness campaigns. The agreement invites the social partners in
member states to implemérty March 2013. In Britain DWP published

78Hughes v Corps of Commissionaires MandgeaigriEWIIA Civ. 1061
79Ajayi & Anor v Aitch Care Homes (Lond@@1RIdUKEAT/0464/11
sowww.etuc.org(Last accessed 13 October 2012).
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in 2005 a strategy statement@pportunity and Security throughout Life
Seven years later it seems unhelpful because, being written before the
recession, it is based on the assumption that:

Today, Britain isworking again. The welfare state is being
transformed from a passive @amee fitsall model to an active
system that delivers both rights and responsibilities, tailoring help to
the individual and providing the skills people need to move from
welfare anthto work.

The BIS web site does respond to inclusive labour markets with a feature
on the requirement to comply with the Equality Act 2010 and avoid
discrimination in employmé&htThe rights set out in this Act, in relation

to discrimination in, or in Isetion for employment, are enforceable by
individual complaint to an employment tribunal and age, disability, race
and sex are among the nine protected characteristics regarding which
there must be no discrimination. The right to complain to an employment
tribunal is of limited benefit to anyone who applies for a job and is not
offered it. Searches of the TUC and the CBI web sites have failed to show
any response to the EU Framewor k
announcement that it intends to withdraw fugpdrom Remploy, an
organisation which employs the dis&blaad redirect the funding to
providing support for employment of the disabled within the general
workforce may be a waltentioned attempt to address inclusivity but
whether it will succeed sntroversial when jobs are in short siipply

It can be regarded as inappropriate that, when there are so many
unemployed among those who are domiciled in Britain, there are many
migrant workers from abroad. Freedom of Movement within the EU
prevents Britai from denying entry for the purposes of employment
from those who are domiciled in other Member &tatess also
guestionable whether the unemployed British labour force has the skills,
stamina or motivation to undertake the heavy manual work perbigrmed

81CM 6447

s2www.bis.gov.ykLast accessed 13 October 2012).
83www.remploy.co.ukLast accessed 13 October 2012).
84 ynionnews.co.uk(Last accessed 13 October 2012).
85 Foundation Treaty Articles-30.
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migrant workers from Eastern Eur®pé is worrying however that these
migrants may work where the conditions of employment, including rates
of pay, are below those required by British law. Neither the Home
Of fi cebs Border Ag e ttec Autharity has bekre Bl So6 s
successful in controlling illegal immigration or exploitation of workers.

The problem of youth unemployment has attracted particular attention. It
is controversial that increased longevity and the demands that makes on
income provisin for the elderly, especially stresses on pension schemes,
are encouraging the elderly to remain longer in employment &t a time
when the young are unable to obtain employment but there is no reason
to suppose that if the elderly were discouraged froking/othe
vacancies thus created would be taken up by the young.

The problem of youth unemployment is partly one of motivation and
employability. This in turn reflects on social attitudes and edfication

The current government is attempting to address reddéems,
reforming the welfare sysmand emphasising the need for
employability to feature in all levels of educatiBut even if these
measures are moves in the right direction they will not produce an
immediate improvement in the employment préspefc the young.
During his successful campaign for hisleetion as Major of London
Boris Johnson pledged he would:

Directly create more than 200,000 jobs for those seeking work, and
continue to improve skills by creating on average 1,000 new

86 At one time the BB®roadcast documentary in which the youth of the Wisbech,
Cambridgeshire area proved unable to undertake manual agricultural tasks and not
motivated to work in catering.

87 Busine®riefingThe Times 14 June 201214, drawing on the Office of National
Statistics states there were 1.4 million older workers above state pension age at the end of
2011.

88 The system of comprehensive education which currently exists retains in schools many
young peoglwho arenot suited to academic learning. This is now being addressed by
introducing university technical colleges which bear a considerable resemblance to the
technical colleges of former times, which were condemned for limiting the opportunities
of teeragersK. Baker,At Last, Schools for Getting your Hand$i®ifiynes29 May

2012 www.utcolleges.ofbast accessed 13 October 2012).

891t is proposingo deny housing benefit to those under 25 years of age.

% The Education Act 2011 imposes a duty on schools to secure independent and
impartial careers guidance.
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apprentieships every week and ensure they benefit from the same
travel discounts as ftilihe students

It can only be hoped that he succeeds, though, as he also stated, London
has been more resilient during the recession than the rest of the country.
There haveen a growth in the provision of voluntary employment with
many organisations offering opportunities for the unemployed to work
without pay in order to improve their employability. This development is
very controversial because there is no guarantsedhawork will lead

to employmert and volunteering may affect the right to claim job
seekers allowance since eligibility for this depends on availability for
employmerit, but it is advertised on the DWP weld"site

The Welfare Reform Act 2012 is intenitechake it more difficult to get
welfare benefits but being deprived of benefits cannot be expected
immediately to reduce unemployment: similarly if the emphasis on
educating for employability is the correct path to take, it will take time to
feed througho the labour market. Neither strategy will assist those who
have completed their education and emerged as hard to employ. The
focus on apprenticeship schettisaunlikely to introduce to employment
those who failed to benefit from the schooling they weengred to
undergo up to the statutory school leaving age.

Improving health and work: chafhmg lsvest he Gover nment ds r e
Dame Car ol Bl ackds review of t he hea
population; it asserts:

We want to create a societyerehthe positive links between work

and health are recognised by all, where everyone aspires to a healthy
and fulfilling working life and where health conditions and
disabilities are not a bar to enjoying the benefits of work.

91 www.backboris2012.cofhe Conservativeondon Borough of Barnet has pledged

£1 million to support businesses in the borough to take on apprentices reported in The
Hendon and Finchley Pres3hursday 7 June 2012 12edition.pagesuite
professional.co.uklast accessed 13 October 2012).

92 E.gwww.bis.gov.uk

93 www.jobseekeialowance.confLast accessed 13 October 2012).
94www.direct.gov.yKLast accessed @8tober 2012).

9% www.jobseekeialowance.copsee website of Department of Work and Pensions
search2.openobjects.cdimast accessed 13 October 2012).

9% Executive summarg0089. www.dwp.gov.ykLast accessed 13t@er 2012).
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6. Concluding Comments

This account has posited that the whole British workforce is more
vulnerable than before the current recession, but that this vulnerability
stems from work and life style changes which had occurred before 2000.
It asks who can help the workforce and corssidiee roles of
Government, employers and trade unions and implies that most reliance
is being placed on Government.

In a time of recession and unemployment it is easy to believe that those in
employment are fortunate, but the above account demonstrates that much
employment exposes workers to risks of physical and psychological injury.
It indicates that many more of tamployed can be vulnerable than the
TUC report suggests. Life is not risk free, but the employer has a statutory
duty to carry out risk assessments in order to comply with the law. In
some cases the law requires a risk to be avoided entirely, antlen all ot

cases the employerés duty is to control

The risks identified here existed before the recession, but may well be
exacerbated by it. Moreover it is of concern that so many of these risks
can be attributed to behawral patterns and persist in spite of regulation
and HSE advice and guidance and in some cases in spite of employers
best efforts. HSE campaigns on health and safety myths based on the
assumption that we live in a society that is averse to taking lodgponsi

for risk; such aversion is arguably a consequence of the readiness of
accident victims to blame someone else if accidents occur and resort to
litigation for compensation and/or expect that welfare benefits will be
available to provide basic incomamntenance. Personal training in and
acceptance of responsibility for following safe procedures might go a
considerable way to enabling the reduction of risk at the workplace.
The extent of unemployment continues to be of concern; although some
reports sggests more workers are being hired, the situation cannot be
expected to improve substantially until the economy rétoVées
Government is accused of hindering recovery by focussing too much on

reducing the national diebtoperafthe system

by the Bank of England has assisted the Goverfinbentimpacted on

97 E.g.UK EcononBerks up d&¥essuieases dncomé&he Times28September 2012
andC. CavendishGreeshoots fdobs, but not@owthThe Times20September 2012
29.

9% Printing money.

99 SeeD. Wighton,Osborrdas at east ofeiend in Kinghe Times22 September 2012
55.
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the value of the pay packet and further held back consumer spending
already restricted by the difficulty of paying off personal debts. Most
importantly, overseas market$ nat improve while the Euro zone crisis
continues and other economies, east and west of Europe remain fragile.
The steps being taken by various Government Departments to increase
employability will take time to impact and will in any case only bear fruit
when the demand for workers increases. The difficulty of achieving an
inclusive society in which the whole population of those of employable
age is employable and motivated to work is an even bigger challenge for
government departments and society asokewbut is a problem to be
tackled in the interests of the health of the nation.

There are many problems which are only now receiving attention, but
need to be addressed to achieve a fair society with a stable economy. For
example there are many wealtdgpte who avoid paying taxes, the better
enforcement of the minimum wage legislation to make it less attractive for
employers to rely on migrant workers, and the reform of the financial
sector to prevent the cycle df oOoOboom a
recession. The Governor of the Bank of England has predicted that the
consequences of the financial crisis of 2008 will be with Britain for many
years to com¥

There are so many uncertainties that it is not possible to attempt a firm
conclusion as to whthe future will hold but it may be suggested that the
workforce will have to accept more responsibility, adjusting to changed
economic and social conditions; controlling personal debt, resisting the
temptation to buy now and pay later, embracing Gfd&arning and

taking more care when at work.

100www.egovmonitor.confl ast accessed 13 October 2012).
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Underpaid, Overworked, but Happy?
Ambiguous Experiences
and Processes of Vulnerabilisation

in Domiciliary Elderly Care:

Karin Sardadvar, Pernille Hohnen, Angelika Kuemmerling, Charlotte
McClellandRasa Naujaniene, Claudia Villosio

1. Introductory Remarks

In many European countries, the workforce in domiciliary care for the
elderly is characterised by a high share of female, migrant, ethnic minority
and middleaged workers. Labour studies often refer to these and other
categories of workers who face inesagisks of inequality,

di scrimination, precarious empl oyment a
groupsa®o. l ndeed, this can be a useful | a
anal yse soci al i nequality. However, Spec¢

may convey an unimged essentialist or deterministic conception of
categories such as gender or ethnicity. Therefore, we regard it as

* Karin Sardadvar (Corresponding Author), ForschungsBeratungsstelle Arbeitswelt

/ Working Life Research Centre (FORBA), Austria; Pernille Hohnen, Roskilde
Universitet (RUC), Denmark; Angelika Kuemmerling, Institut Arbeit und Qualifikation,
Universitdt Duisburg Essen (UDE), Germa@arlotte McClelland, Manchester
Business School, Unisity of Manchester, United KingdomRasa Naujaniene,
Department of Social Work, Vytautas Magnus University (VMU), LitHDianidia
Villosio, Laboratorio Riccardo Revelli (LABOR), Centre for Employment Studies,
Collegio Carlo Alberto, Italy.

1 The title $ taken from: A. Kuemmerlingare Workers in Germany: Underpaid, Overworked
but Happy? Individual Perspectives and Agency in the German HidtergaCespdector

for WP7 of the Walging project, S8f-2009244597, 2012a. While it was originally
used within the German context, we find that it accurately captures the main ambiguity
in domiciliary care work that was found in all five countries investigated.
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important to move the main focus away from groups and traits and
otherwise adopt a muttimensional and processented perspective on
vuher abi lity. We suggest using the terr
highlight this processiented perspective.

In this paper, we apply such a rditiensional and processented
perspective in investigating vulnerabilities in domiciliary carkefor t
elderly. These services support elderly people who live in private
households but need assistance withcalf (e.g. washing, dressing,
eating, taking medication) or domestic tasks such as cleaning and
cooking.

We argue that it is important to cdesinot only structural and externally
observable characteristics of work in the sector, but to investigate
individual experiences, agency and-sesisag. As we will show, such a
perspective offers some insight into vulnerability that would not be
discoered otherwise. In domiciliary elderly care specifically, we identify a
main ambiguity between disadvantageous working conditions on the one
hand and high appreciation for the job by care workers themselves on the
other hand. As such, we conclude thatettigeriences of meaningful
work and close social relations with elderly clients prevent care workers
from leaving the sector or advocate better working conditions in spite of
low wages, precarious contracts and lack of recognition.

Building on a comparativiaternational research project, we present
findings from five EU countries: Denmark, Germany, lItaly, Lithuania,
and the United Kingdom. In doing so, we aim to single out typical key
features of care work, discuss how these imply vulnerabilisation
tendenas, reflect upon how trends in vulnerabilisation built into work
are experienced by workers, and consider the implications of
vulnerabilisation for different groups of employees. In order to
contextualise this research focus, we begin by outlining the main
theoretical and analytical approaches before turning to data and the
results.

2D. Anxo, C. Fagafm,he Family, the State and Now the Market: the Organisatian of Employmen
and Working Time in the Home Care Services fointie Blakrhy, S. Lehndorff (eds.),
Working in the Service Rectibedge, London, 2005, 337.
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2. Analytical Framework: the Actotin-society and Vulnerability as a
Process

The findings presented in this paper are embedded in two theoretical
frameworks. First, wadopt an agendased, interpretive approach that
considers interactions between structure and agency. Second, we build on
the concept of vulnerability and empirical evidence for it placing a strong
focus on its dynamic aspects. Hence, we combine exétimtjons of
vulnerable employment as precarious work that places people at risk of
continuous poverty and injustice resulting in an imbalance of power in the
employeworker relationshivith an emphasis on individual agency. In

the following, we outle these two approaches characterising both the
empirical research conducted and the findings presented in this paper.

The empirical material used here prioritises an individual perspective on
quality of work and | i fénsobigyyd ocusing o
experiences and constructs meaning in her or his work. Such an analytical
framework implies an interpretive study of everyday working conditions
where the aim is to connect action to its sense rather than behaviour to its
determinants In other wordsthe aim of this research study is to reveal
and understand how individudlas social actofsmake sense of their
current work and life situation, and how their orientation and agency can
be understood as a response to the specific social and catigoe! in

which they operate.

While we thus take employeesd experience
link it to the broader and more structural conditions they are embedded
in. Accordingly, we make use of an ag®ocped approach that
considers agew as interrelated with structure. Specifically in the case of
elderly care, it is clear that structural and organisational, micro and meso
processes are of vital importance as a context for agency. At the same

3TUC Commission on Vulnerable Employmelat,d Work, Hidden Lives, The Full Report
of the&Commission on Vulnerable Empla§@&mniww.vulnerableworkers.org.(lkast
Accessed 29 July 2012). B. Barrett, M. Sargéantiealth, Safety andb@iie of
Vulnerable Wersjin M. Sargeant, B. Barrett (edéujnerable Workers. Health, Safety and
Welbeingsower, Surrey, 201121.

4 A. GiddensSocial Theory and Modern S8taolfaygd University Press, Stanford, 1987,
310. N. J. Smelser, R. Swedbérg,Socidbad Perspective on the Egohbrdy Smelser,

R. Swedberg (edsl)he Handbook of Economic Sdtimlogipn University Press,
Princeton, 1994;36.

5C. Geertzlocal Knowledge: Further Essays in Interpretive Baticopolugy New
York, 1983, 244S. Singh,Marriage Money: the Social Shaping of Money in Marriage and
BankingStudies in Society Series, Allen & Unwin, 1997.
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time, taking agency seriously means thatvatieén these shaping and

limiting contexts, components of the life world are not a given, but

interpreted and acted upon by the social actor. As we explain in the

following, this focus on individual perspectives has some important
implications for studygvulnerability.

Understanding individugkerspectives and agency is significant for the

study of the social and cultural dynamics involved in the construction of
vulnerability and vulnerable groups for several reasons. First,
organisational and manaddaems are not simply imposed from above,

but are also influenced b°Wokéasr kersd j o
not only a product of managerial decisions, but also a result of workers

agency, albeit constrained by the options available.

Second, thesocial and economic consequences of specific work
arrangements in terms of quality of work and quality of life are not the

same for all social groups, and are influenced by their life situations,
perspectives and capabilities. Indeed, differences ingotatamn and

life aspirations may result in different responses to and different
experiences of the same work arrangements. Consequently, quality of

work and quality of life acquire different meaning and value for different

social grougsFor example, &nducet alhave shown that the career

biographies of lowkilled fromline workers are characterised by

di scontinuity and? Thiacontibates totthaitjgdbo e mp| oy m
orientation, whi ch IS focused on cCre
oOopr sgroms® or advancement

Previous research on vulnerable work and vulnerable groups has
documented the existence of poor working conditions as well as

highlighted specific groups at risk. The groups that, according to these

studies, occupy the most vulnergiasitions in the labour market are

women, migrants and employees from ethnic minority groups (ke., non

6 A. Wrzesniewski, J. Dutto@rafting a Job, Revisioning Employees as Aativth€lrafter
Work Academy of Management Revi2w2011, 17201. E. EKossek, S. J. Lambert
(eds.)Work and Life Integratiamvrence Erlbaum Associates Publishers, Mahwah, New
Jersey, 2005. S. P. ValBEsipowerment Redux: Structure, AgenciRemnakitive of
Managerial Authoitmerican Journal of Sotidloddo. 6, 2006, 161717

7K. Rowlingsonfate, Hope and Insecurity: Future Orientation and ForvwroliciPlanning,
Studies Institute, London, 2000, 43HBhnen, T. Hjort,0 Ci tda sz e@sensumer so: a
Discussion of New Emergent Forms of Marginalisation in the NordiEWdgéme States
Journal of Social Seclyrido. 3, 2009, 2-2P1.

8 G. Valenduc, P. Vendramin;BKrings, L. Nierling)ccupational Case Siigjathesis
Report and Comparative Aahadiseport of WP 11, December 2007, HIVA, Leuven.
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EU nationals), and people with disabfitinic minority groups and

migrants appear to be particularly overrepresented at the bottdfh levels

Othe categories of employees who may be at risk are young employees,

old employees as well as other groups inskided employment.

However, this research tends to categori
groupso6 at a gener al | eonesynergies n or der t o
between specific types of work organisation and how these may influence

work and life for different groups of employees, it is necessary to be more

precise about the processes involved. We need to investigate how

organisational changes andcdtiral inequalities may influence quality of

work and life of employees, and to bear in mind that there may be

differences between the categories of employees.

Wit hin soci al policy research, ovul ner a
concept, has increasinglgcome the key concept in identifying social

mar gi nal i sati on. oVulnerablityd refers t
situation in the intermediat® zone bet we
Mi chel i furthermore uses thtegaconcept of
position in which occupants are at risk of being negatively affected by

external changés The term odowndri ftao i denti

transforming the position from that of critical normality to social

exclusion or poverty. Since we are concerntbdidentifying work

related vulnerability, we focus on vulnerability underssoedrkrelated

processes characterised by uncertainty
person (or a family) to suffering particularly negative or damaging
consequences ifaproblemi ¢ si tmation arisesbo

We argue that these processes take place on several levels, and that these

levels interlink in producing vulnerabilities. In the case of elderly care, the

macro level of social policies, the meso level of work organisation, and the

micro level of agency andsems#ek i ng i nteract in shaping
vulnerabilities. In order to highlight this procesnted understanding
of vulnerability, we suggest using the t

of vulnerabilisation include ebjive conditions as well as individual

9G. Valenduet al op. cit.

101bid

11 G. A. Michelj Downdrift: Provoking Agents and -Hpmmpation Factors in the Process of
ImpoverishmémtE. Mingione (ed.\Jrban Poverty and the Underclass; Bl&saakdt
Publishers, Oxford, 2008,-83.

12|bid

13 C. RanciSocial Vulnerability in Eumo@, Ranci (ed.$ocial Vulnerability in Europe: the
New Configuration of SocidP&glave Macmillan, Basingstoke, 26340, B6.
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resources and capacities. Consequently, vulnerability is considered a
multidimensional concept involving not only precarious work and labour
market related risks, but also welfare related risks (e.g. changitg access
welfare provision) and social participatiom other words, we may find
processes that vulnerabilise workers at the macro level, the meso level and
the micro level, and the interrelations of these levels. Additionally,
different groups of the workf@cwho are known to be at risk of
vulnerability may face and handle these processes of vulnerabilisation in
different ways.

In this article we will look at vulnerabilisation in domiciliary elderly care
on the basis of qualitative empirical research. Inetktesection, we
describe the data that provides the basis for our findings.

3. Data Material, Research Methods and the Walging Project

The article considers data from the European research project
OWa | q*i. hg droject was carried out by 12 European research
institutions, was funded by th& Wramework programme of the
European Commission, and ran from 2009 to 20aRjinfinvestigated
growing jobs in Europe which have been characterised by problematic
working conditions, precarious employment, low wages, and a lack of
social integration.

The project was based on mixed methods. It began with quantitative data
analyses of employment growth and quality of work and life in the EU.
Based on these results, fisghsectors were selected fordepth
qualitative investigation: commercial office cleaning, contract catering,
ogreendéd construction, waste collection
these subsectors the project provided a total of 22 sector reports, 55
organisational case studies and more than 400 individual interviews.

In the current contribution, we focus on the analysis of vulnerabilisation
in one of these stdectors, namely domiciliary elderly care. This sub
sector was investigated in five of ¢éh@ven countries involved in the

14 A, AppaduraiThe Capacity to Aspire: Culture and the Terms pfrRécaamtidv.

Walton (eds.)Culture and Public Actstanford Social Sciences, Stanford, California,

2004, 584. A.Sen,Devepment as Freeddined A. Knopf, New York, 1999, 366. R.

Sennett,The Corrosion of Character: the Personal Consequences of Work in the new Capitalism,
Norton, New York, 1998, 17B. Rowlingsongp. citC. Rancipp. cit.

15 See previous descriptidror details of the Work and Life Quality in New and

Growing Jobs (Walging) project seev.walging.eLast accessed 29 July 2012).
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Walging project: Denmark, Germany, ltaly, Lithuania, and the United
Kingdom. The research carried out on elderly care in these countries
comprised of 11 case studies and 88 individual interviews. While the case
studies shedight on structural conditions and changes, and on how
elderly care is organised, the individual interviews revealed how workers
experience these conditions, and are used to analyse how prevailing
structures and workplace realities create vulnerabiliteesnterviews

were sermstructured, opeanded and qualitative. They were conducted
with workers employed at the organisations where the case studies were
carried out.

The cases were selected in various waizgenmark case studies and
employee interws were carried out in the public as well as in the private
sector, resulting i n one otraditional 6
Germany cases were taken both from West and East Germany, including
non-profit and private, large and small organisatidresitalian cases
considered private and public dimensions as well as regional variety. In
Lithuania,case studies were carried out in two different organisations
offering care services: a public agency and aomemmental
organisation. Finally, in th#K, case studies and employee interviews
were undertaken with the public, private and third sector in order to
obtain accounts from the range of domiciliary care providing
organisations available in that country.

4. Findings: Key Features of DomiciliaryCare Work and Processes
of Vulnerabilisation

In the following sections we present the findings of our empirical research
by identifying key characteristics of care work and discussing in what ways
they contribute to worlkwnafndingss!l nerabil i s
follows the theoretical idea that macro, meso and micro level work
together in producing and shaping vulnerabilities. We present seven partly
interrelated findings.

We start by (1) outlining frameworks and trends on the lgvaicdés

and regulatioand (2) discussing the dominant care work characteristic of
time pressuréWe then proceed to the issue of (3) precacmmitsacts

and wagebefore turning to (4) thghysical and emotional dematids
characterise work in domiciliaryeelg care. Next, we present (5) a core
finding of the research, which we refer to as the camioeduity of care

work, followed by a discussion of (6) the implications of domiciliary
elderly care being undertaken inpgheate home of client&inally we
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look at (7) the implications of thector being fematminatedor both

female and male workers.

The results take the following format. First, we present characteristics of
domiciliary elderly care that we identify as typical key features okthe wor
Second, we ask how these key features contribute to the vulnerabilisation
of workers and what kinds of vulnerabilities they shape. Third, where
relevant, we discuss how different vulnerable groups are concerned by
these features in specific ways.

4.1.Policies and Regulation: Frameworks and Trends on the Macro Level

We begin by positioning the countries investigated within their policy
contexts, and by describing new and ongoing trends in the field of policy
and regulation. Some of these can be fatiaccrossountry level, while
others are more stadpecific. The five countries investigated represent
different care regimes in Europe. Drawing on the work of Simonazzi, the
following table provides an overview of care regimes in Europe and
positions he countries involved in the research within this typblogy

Table No. dElderly Care Regimes in the Investigated Countries

Country Northern Continental Mediterranean Egg:;?;
groups Europe Europe Europe Europe
CRUTHES Denmark Germany Italy Lithuania
investigated | United Kingdom

Basic

characteristi | State Dependency Families
cs responsibility for| covered Family based legally or
of care dependency through and principlef | implicitly
regime in financed througl insurance or | social assistancg¢ bound to
country general taxation| universal cove care
group

Sourcé. SimonazziCare Regimes and National EmploymeDamatadidds
Journal of EconoB8c¢csNo. 2, 2008, 2PB2.P. Hohnen,Capacities and
Vulnerabilities in Precarious Vkerkerspective of Employees in European Low

16 A. SimonazziCare Regimes and National Employmedaiiodetse Journal of Economics
33, No. 2, 2008, 22B2.
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WageJolsy nt hesi s report on employees®0 exper
for work package 7 of the Walqging project (preliminary version TSSH
2009244597201 2a.

In addition to this basic classificatidhere are some important
specifications and trends which shape the context in which care work is
being provided. Domiciliary elderly carBenmarkis publicly financed.

Care is traditionally provided by municipalities and only recently have
private providers arrived in the care market. While the outsourcing of care
provision thus has been limited so far in Denmark, in the United
Kingdom there has beea far more prominent trend towards public
sector outsourcing in recent decades. As such, domiciliary cakékin the

is provided through public, private and third sector organisations as well
as through private individual arrangementemanylongterm care is

only paricovered by insurance and, as such, relies on family involvement
to a high extent. IHaly, too, the main care provider has traditionally been
the family, in particular, women. While the availability of publicly funded
home care senrés is very low, there is a tendency towards outsourcing
from local authorities to private care organisations by means of a
ocontoactctHi mpdel . I n Lithuani a, the unpa
dominant, and the prevailing attitude is that care is a fhtyly
Domiciliary care in Lithuania is provided through public and third sector
organisations, the first one being dominant. Access to such services is far
from universal and based on a strict evaluation of needs as well as the
economic situation of muipelities. On the whole, we can observe two
widespread tendencies in European care that shape the working lives of
employees: standardisation and privatisation.

In Denmark, Germany and the UK, domiciliary elderly care has become
standardised to a largetemt. For example, care tasks and the time
allocated to these tasks are being increasingly regulated. For workers, this
leads to time pressure (see section 4.2). Apart from exposing workers to
constant stress, time pressure also results in some woekelingxheir
working hours into their leisure time. Workers thus try to solve structural
problems through individual efforts.

Privatisation is another dominant trend, which we find in most countries,
though with differences in intensity and pace. Tharchseonducted

points out the vulnerabilising effects of privatisation. We find that private
care providers are, as a rule, more reluctant to offer permanent contracts.
What this implies for individual lives will be of interest in section 4.3.
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Indeed, in ar research, we found publicly employed care workers were in
general more satisfied than privately employed’ ones.

Policies and regulations, we conclude, build frames within which care
work is undertaken, and decisions made on the macro level can have a
very concrete influence on work organisation and everyday work and life.
We will repeatedly come back to this thought in the following sections.
On the whole, we identify regulation to make an ambivalent impact. On
the one hand, a low degree of regulati®iis prevalent in Lithuania and

Italy, is linked to a lack of protection and support of workers. On the
other hand, regulation can have adverse outcomes such as providing
employees with less autonomy, there being mismatches between rules and
practice, anthcreasing time pressure. The latter problem, resulting from
rigid, topdown time allocations to tasks, will be looked at in the next
section. Thus, in the next step we move from the macro level of policies
to the meso and micro level of organisationsiandd i vi du al wor ker
perceptions and agency.

4.2. Three Minutes for Making Breakfast: Downsizing and Time Pressure

In the qualitative interviews, care workers in all countries were invited to
talk in detail about their everyday working lives. In oalhtrees
investigated, carers report considerable time pressure:

You get 16 minutes for the morning wash and in that time | have to

prepare the bathroom, bring the customer to the bathroom, undress

him, wash him, dress himdagpiand brus
another three minutes to make breakf
work?

Care service manager, Gerrifany

17P. HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low WageSobsit hesi s report on employeesd exper.i
for work packge 7 of the Walqging project (preliminary version(SS2009244597,

2012a.

18Quoted inA. KuemmerlingHigh Autonomy, High Worlddedrking in a Small Private

Company: PRIVATECAREan Elderly Care Case Study from Geemmeahyeport for

WP6 ofthe Walging project, SSET-2009244597, 2012b, 15.
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So itdés not I|i ke you can s8&dt down and
what is that when you need to prepare breakfast, lunch and do the

dishes

Care helper, Denmatk

Increased time pressure is in part due to the regulation of time allocated

to tasks, as mentioned in the previous section, as well as downsizing

tendencies. As Hohnen summarises on the basis of a comparative

anal ysi s, iteumpdgarding ethe dissue rof time can be

differentiated into two types of probléim®ne refers to a general feeling

of having insufficient time for doing work properly; the other regards the

problems linked to repeated or continual decreases in the afriben

time allocated which results in a continuous decrease in the care work

delivered and the kind of care tasks that can be provided.

The first aspect is illustratively captured in the quotations above. Other

ways in which it is described in worker:
they have to make between tasks because they cannot be undertaken in

the scheduled time slot, or havingdplace colleagues during vacation

time and trying to continue caring both
coll eaguesd clients. Further cases in po
small conversations with the client, regularly getting behind schedule, or

having to extend working hours into what was supposed to be leisure time

because time calculations both for care tasks and transportation between

work sites were unrealistic. Moreover, this kind of time pressure can be

linked to the commonness of unforeseeents in domiciliary care as well

as to care workers feeling obliged to their clients, their own work ethos

and personal quality standards:

I have one [citizen] and she is reall\
to sit down and t avé the time. | dideitr |, but I di
anyway and got |l ate for the next oneékt

to look at the watch all the time and all the time say: well, | really
have to go nowbod
Care helper, Denmatk

BQuoted in J. Z. Ajslev, J. Mgller, P. HohBatween Precarious Employment, Paced Work

and Customer Orientation: PRIVATEGARE Elderly Care Case Study from Denmark,

Internal report for WP6 of the Wjing project, SSEBT-2009244597, 2011, 17 ff.

20 P, HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wageqnhst.

21Quoted in J. Z. Ajslev, J. Mgller, P. Hohoencitl6.
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The second aspect concerns the continuous cuts anthseipport that
clients receive, as in this example from Lithuania:

For instance, she must clean the room where the customer lives, but
the hall is not her area anymore; or if she has the task to cook, she
must wash the dishes, but not the kitchen.floor

Care worker, Lithuarifa

In particular, these changes lead to the problem of having to explain
changes to the client every time an adaptation occurs. Confronted with
this difficulty, some carer workers decide to do extra work in order to
avoid other sassful situations:

If you start arguing with that elderly man, the conflict arises; in
order to avoid thid you simply sweep the floor [of the hall]
Care worker, Lithuarta

In this situation, workers thus have the problematic choice between
putting astrain on the relationship with their client and investing
additional emotional labour, or doing the extra work implying that they
will have to work faster or stay after working Rburs

The point we are making here is that regulations such as therdefiniti
exact times for tasks in elderly care are felt clearly in everyday work
situations. At the same time, individuals act towards these regulations and
their consequences at wptlice level. These actions vulnerabilise them
when they risk conflicts witheir clients, but also when they decide it is

still easier to do extra work. They are under stress, face conflicts between
their internal quality standards and external restrictions, have longer
workdays when they get behind schedule and sometimesusbnsci
prolong their workdays into their leisure time.

Another structural tendency we have mentioned is the increase of
privatisation in the sector. We find that privatisation is linked te fixed
term contracts becoming more common. Figed contracts a@e of

22 Quoted in R. NaujanienE|derly Care at Home in Lithuania: Individual Perspectives and
Agency of Care Workers in Lithotaniaal report for WP7 of the Walging project,-SSH
CT-2009244597, 2012, 4.

231bid, 4.

24P, HohnenCapacities and Vulnerahititierecarious Work. The Perspective of Employees in
European Low Wagedamhst.
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several problems in the area of working conditions that we discuss in the
following section.

4.3. Working Hours and-tPagt Wages: BetweehaoderGontracts and 80
hour Weeks

Working conditions in elderly care are generally charadigrisdugh

prevalence of patime contracts and by working times that are

concentrated within mornings and evenings. Wages, as a rule, are low, and

naturally they get even lower when they aréirparbased. Linked to the

macrolevel trend towards privedtion, further aspects of precarious

employment appear to spread. Precariousness, albeit to varying degrees,
characterises care work in all investigated countries.

Tal king about ol ow wageso6 in elderly <ca
wages in the senseimddequacy or unfairness. Rather, and in many cases,

particularly in Lithuania and Italy, it is about veritable poverty. Many care

workers consider themselves as poor, although are reluctant to talk about

it*>. Nevertheless, in the interview material eresome instances that

allow insights into the extent of financial precariousness care workers

face. For example, Naujaniene, in summarizirk aiterviews with

workers conducted in the Lithuanian context, states that not one of them

reported having emngh mone. Wor kersd quotes from Ital
and the UK provide further details:

At the end of the month | get 300 Eur .
anywhere with that amount. But | always say better 300 Euros than

nothing. We always need to relysocial welfare and fortunately in

this city we have it.

Personal assistant, Italy

| have asked if | can get some extra work. It is difficult for me to
make ends meet with only one salary.
Care worker, single mother, Denrffark

25 A. KuemmerlingCare Workers in Germany: Underpaid, Overworked but Happy? Individual
Perspectives and Agency in the German ElderypCafR. Skijamien@p. cit.

26R. Naujanien@p. cit 21.

27 Quoted in G. Bizzotto, C. Villosigyorkers in the Home Elderly Care Sector in ltaly: a
Deaebnd Employment Opportatéyial report for WP7 of the Walqing project, SSH
CT-2009244597, 2012, 19.
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I need to woekl moeeébeoapay bills.
bringing in enough money at the moment to [meet] my basic needs.
Care worker, UR

In the UK, a consequence of cases like the one quoted here is that out of

financial need workers violate working time directives and éxéén

working hours up to 80 hours per weekaken together, the evidence

for low pay, so low that it locates carers at poverty risk or actual poverty,

is experienced and resolved at the individual level, but its reasons are

situated at the structuralvél. For one thing, the low remuneration for

care work, which can be observed as-cuisg sectors as well as
countries, has t o be under stood i n t
undervaluationd of care work based on
done by women and an underrating of skills connected to what is
perceived to be *oFovraanatherada@ wdrkewas | e s ki |
frequently organised as garte work by employers in all investigated

countries, for managerial and organisational reasonsovi&tp an

increased use of fixeekm contracts which only guarantee few or even

zero hours can be observed, particularly in private corffpanies

The lack of a secured amount of working hours leads to constant
unpredictability and considerable variatioastual wages. Even with the

|l ess precarious contracts, -timbere care
work with a fixed amount of hours, wages are low. In cases where the

hourly wage is above the minimum wage and job security is comparatively

high, as irone German organisation studied, actual wages can be low

28 Quoted in P. HohnenMeaningful and Unrecognized. Perceptions of Work in Danish
Domiciliary Elderly Care Wiatdrnal report for WP7 of the Walqing project,-83H
2009244597, 11.

29 Quoted in C. McClelland, D. Holmaimdividual Perspectives and Amenggt

Domiciliary Elderly Care Workers in theet#idl report for WP7 of the Walging project,
SSHCT-2009244597, 2012, 18.

30|bid.,op.cit21.

31C. Briar, A. Junotnequality and Low Paid Women Workers. Care, Skill and Value in Social
and ComnitynWorkPaper presented at the Gender, Work and Organisation Conference,
Keele, UK, June 2012.

32 P, HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wagedamhst.
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when they are paitne because these allegedly fit better in the

or gani s a bandso pehsionsendl bestoo

To conclude, low pay in its specific shape in domiciliary elderdy care
cross-cutting national particulariti®@ss a specifically obvious illustration

of how structural contexts such as the undervaluation of work perceived
as oO0femal ed anahd drgamsatiprvenvtentency ¢t i o n
offer zerehour and partime contrats, locate individuals in contexts of
vulnerability. Solutions are looked for at the individual level, for example
by raising working hours up to bizarre and illegal amounts. Hence, even
regardless of biographies and social background, structural, ssatietal
organisational characteristics of care work contribute to vulnerabilise
workers.

While wages are low, the demands in care work are diverse and high. In
the next part, we will take a look at the general demands in the job and at
how 6 and for whom inparticularo t hese contri bute to wol
vulnerability.

4.4. Carrying, Lifting, Feeling: Physical and Emotional Demands of Care Work

Skills required and work tasks carried out in domiciliary elderly care are
numerous and diverse. They inclsgecialist skills, communicative,
emotional and physical labour as well as an ability to organise and
improvisé&’. Strains and demands are just as manifold. IKtaji.
differentiate three categories of strains: those which result from the
character of #gawork (physical and emotional demands), those which are
due to organisational frameworks of work, and those which are located in
the societal environment (scarcity of resources, lack of vafuation)
Among specific strains that have been identified tleetbeaincreasing

33 A. KuemmerlingMaking alLiving? Work and Working in apMdih Organisation:
WELFARECARE 0 an Elderly Care Case Study from, Gaeraadyreport for WP6 of

the Walqging project, SSET-2009244597, 2012c.

34 M. Krenn,Mobile Pflege und Betreuung als interaktive AroeigeAnfaci®elastungen,
Qualitative Studie im Auftrag des Forschungsinstituts des Wiener Roten Kreuzes, unter
Mitarbeit von U. Papouschek, FORB@rschungsbericht, Vienna, 2003, No. 3.

A. Bussing, J. Glasémteraktionsarbeit: Konzept und Methodessutey inf Krankenhaus
Zeitschrift fir ArbeitswisserBoeafénheft: Personenbezogene Dienstleistérbeit

der Zukunft, No. 53, 1999. C. Briar, A. Juojpr cit.

35 K. Krajic, P. Nowak, E. RappolBflegenotstand in der mobilen Pflege? Diagnosen und
Lésungsmoglichkeifgrbericht, Ludwig Boltzmann Institut fir Medizinnd
Gesundheitssoziologie, Wien, 2005.
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demands of documenting work, high responsibilities and the need to
make decisioffs Building on the empirical research presented here, we
should add and highlight another demand: a strong and increasing tension
between strict and scaroed resources on the one hand and a working
reality characterised by high unpredictability and the need to flexibly adapt
to upcoming situations on the ofher

As our own research confirms and emphasises, care workers are very
concerned about potentialntge to their health and question whether
they will be able to continue working in elderly care until retirement age.
Lifting patients, carrying heavy groceries, doing cleaning and having to
bend when walking with patients; these are-eéagrgemands ohé

wor k which put workersd muscul oskel et &
dimension of work is emphasised particularly in countries where care
work is less regulated, like in Italy and Lithtiania

At the same time, the effectiveness of regulations andlogobs aiming

to relieve or restrict physical strain in care work is limited. A case in point
is a directive implemented by local authorities in Lithuania allowing care
workers to lift no more than five kilograms. Due to time limits and
reductions made ithe frequency of visits, requiring workers to buy
groceries that will be enough for several days, care workers find the limit
ridiculous, as it is simply not applicable in the reality of their working
life**. Meanwhile, the case of Germany shows thatlifiimite equipment

is supposed to relieve the strain of moving or lifting clients, some care
workers do not have access to these devices or cannot use them because
clients refugé

In addition to the physical demands, work in elderly care is emotionally
exhausting. Workers feel to a high extent emotionally responsible for their

36 M. Krenn,op. cite. SeidlDefizite im Gesundheitswesen aus der Perspektiv®.der Pflege
Meggeneder (edUnter, Uberund Fehlversorguaguse, Frankfurt/Main, 2003 -33

K. Krajicet al.pp. cit.

37 P, HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wage dphst. A. Kuemmerling,Care Workers in Germany: Underpaid,
Overworked but Happy? Individual Perspectives and Agency in the GermaogElderly Care Sector
cit.,19.M. Krenn op. ciM. Brater, AMaurusDas schlanke Heigan Management in der
stationarétenpflegéincentz Network, Hannover, 1999.

38P. HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wagecgjmlst.

39R. Naujanien@p. cit.

40 A. KuemmerlingCare Workers in Germany: Undeveawdgrked but Happy? Individual
Perspectives and Agency in the German ElderypCaite Sector
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clients, having to cheer them up, listen and talk td"tHEney thus

provide emotional labour, which can be highly demanding. Additionally,
they are confronted with disease andhddéeeling a tension between
closeness to the clients and the necessity to draw boundaries and keep a
distance in order to protect themsélva§orkers in all five countries
reported that they felt physically tired and emotionally exhausted after a
work cay?.

The demands for care work concern all workers. They are built into the
work as it is currently understood and organised. Nevertheless, physical
demands are also a feature of care work where vulnerable groups come
into the picture. The average age ae cworkers in the countries

i nvestigated is high, above 40 years. T
concerns about their possibilities, as older workers, in the labour market.
The physical demand of care work, especially in those contexts where it is
les structured and formalised, like in Italy, poses potentially serious
problems for workers as they age.

After just 10 years of care work a-garer has some limitation in

her activities due to musculoskeletal injuries, which can reduce her
ability to verk and lead to layoff and unemployment.

Trade union secretary of the care sectof} Italy

No one has worked here until theyodre 6
made it to 63. They all go before then
Care worker, Germdny

Moreover, according to the empirical findings, older care workers also
have fewer career aspirations than younger ones, with those in the UK,
for instance, sometimes choosing to accept their current status and to
continue in it for as long as possiblebec& t hey f eel 0Otoo ol dé

41 P. HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wageqnhst.

42 |bid.op. cit.

43|bid, op. cit.

44 Quoted in G. Bizzotto, C. VillosiOnce There Were Wives and Daughters, Now There are
Badanti: Working in Home Elderly Care in Italy is still an Informal, Unqualified and Unrecognised
OccupatioMValging social partnership series 2011.14epéart for WP5 of the

WALQING project, SSHCT-2009244597, Moncalieri, September 2011b, 12,
www.walging.e{lL ast accessed 29ly 201

45Quoted in A. Kuemmerling;are Workers in Germany: Underpaid, Overworked but Happy?
Individual Perspectives and Agency in the German Eldepydidre Sector
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anything else. Many of these care workers who are not able to stay in the
job until the ordinary retirement age find themselves forced to choose an
early retirement with a lower pension.

As becomes obvious from these examphes physical and emotional
strain linked to care work poses a serious health risk for workers and
influences their aspirations and future perspectives. Working realities and
pension systems do not appear to becerterted with regard to care
workers.Having the option to choose early retirement, as in Germany,
implies the reduction of pensions. This adds to a situation in which, in
many countries, women, who often have had interrupted careers, doing
unpaid care work, working pamhe and earning lowesages than men,

have comparatively low pensions anyway. The situation is further
complicated by the lack of alternative positions inside as well as outside
care for the typical care workers and their skills.

In summary, the physical demands, perceived tgsical feature of
domiciliary care, are not always successfully restricted by regulation, as we
have seen. With elderly care having a comparatively old workforce, many
workers belong to the group of middéed or older workers, and it is
these workern#s particular who are both worried and are also most at risk
with regard to workelated health problems and the need to stop
working. Their vulnerabilisation may be prolonged when it comes to
pensions, which are likely to be low especially for womerovdigrwe

find that it is particularly elderly workers who are less likely to try and
change their working situation, but rather adapt to the prevailing
conditions as long as they can.

Meanwhile, the high demands in elderly care work are accompanied by a
general lack of recognition, which we will discuss in the following. From
there, we proceed to a core finding of our research, demonstrating the
importance of looking not only at externally visible characteristics of work
but al so at w oatidne We dind ohat nwvorkiens ffirelr pr et
meaning and satisfaction in their jdbdespite the precariousness and
demands that have been illustrated. We refer to this as the central
ambiguity of care work and will discuss it in the next section, reflecting
upon is paradoxical outcomes for vulnerability.

4. 5. O0Themmw htatpipryk latmonutt hat | have cho
CentraA mbiguity GareNork

While demands are high, recognition for care work is perceived as low.
Workers interpret the lowages they are confronted with as a lack of
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societal recognition for their wrkvaterial and symbolic dimensions of
recognition are interlinked, or in other words: the lack of recognition is
reflected in low material remuneration as well as symbelicaladtion.

Care workers perceive symbolic recognition as lacking from society as a
whole as well as from their personal surroundings. Being, at the same
time, very aware of the demands and the value of their work which they
themselves perceive as higie, inhconsistencies between demands and
significance on the one hand, and wages and recognition on the other
hand, leave workers with an irresolvable and permanent contradiction.
The following quotes by carers highlight this contradiction:

I donot ithiapprneci ated what we do.

citizens | mean it. It is the whole understanding of it, in terms of
wages in particular. What we do is of great value!
Care helper, Denméfk

| earn a pittance, just 6 Euros per hour. But the respoesibvildi

have in our job are huge. We need to have one hundred eyes [to
look after the elderly people]

Personal assistant, If&ly

Even ol d people who we go to say wedr

Wit hout us, they woul dnot l'ive at
enough for what we do
Care worker, UR

How do workers cope with this contradiction? On the one hand, we find
a tendency towards resignation by care workers, with many of them
having no expectations of future improvements either with regard to
wages or genal social recognitidn On the other hand, workers

46 P. HohnenCapacities and Vulnerabilities inuBré¢ario The Perspective of Employees in
European Low Wageqnhst.

47 Quoted in P. HohnenMeaningful and Unrecognized. Perceptions of Work in Danish
Domiciliary Elderly Care Wprlcit 10.

48 Quoted in G. Bizzotto, C. Villos@nce There Weree8vand Daughters, Now There are

Badanti: Working in Home Elderly Care in Italy is still an Informal, Unqualified and Unrecognised
Occupatjap. cit 10.

49 Quoted in C. McClelland, D. Holmalmdividual Perspectives and Agency Amongst
Domiciliary Elde@are Workers in thedgKcit 8.

50 P, HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wageqnhst.

@ 2012 ADAPT University Press



KARIN SARDADVAR, PERNILLE HOHNEN , ANGELIKA KUEMMERLING, CHARLOTTE MCCLELLAND,
RASANAUJANIENE, CLAUDIA VILLOSIO

158

somewhat compensate for this lack of recognition by attributing
considerable meaning to their work themselves.

The central ambiguity of elderly care work, prevalent in all five countries,
takes the follwing shape. Despite the unfavourable combination of high
physical and emotional demands, worries about negative health outcomes,
low pay, a tendency towards {biane or precarious contracts, and the
contradiction between the perceived value of the wibitsamcognition,
workers in all countries investigated liked their jobs. Almost all care
workers interviewed expressed a high degree of satisfaction with their
work and were surprisingly positive about the value, usefulness and
significance of°t Theyreported being proud of their work, receiving
acknowledgement and gratitude from clients, enjoying the contact with
clients, and feeling that what they did was meaningful.

It is striking how these perceptions of work exist in parallel to the aspects
of frustration, unfairness and strain discussed above. The overall pattern is
not that some carers are more or less satisfied, but that almost all are
unsatisfied and satisfied at the same time. The following quotes illustrate
how rewards and the meaning oé eork are presented by carers:

I |l i ke the workébecause | feel good,
to see if she has remembered her pills. You can see it immediately
how happy she is to see youéthen | t

that | have chosentiisi nd of wor k é
Care helper, Denmatk

You get so much back, someti mes, it
Care worker, Germany

Yeah, you get satisfaction out of it
and stuff, and making their lives better.
Care worker, UK

51lbid.op. cit.

52 Quoted in P. HohnenMeaningful and Unrecognized. Perceptionisn dakin

Domiciliary Elderly Care Wprlcit9.

53 Quoted in A. Kuemmerlin§are Workers in Germany: Underpaid, Overworked but Happy?
Individual Perspectives and Agency in the German Eldepydid® Sector

54Quoted in CMcClelland, D. Holmaigaring for the Right Reasons and Surviving against the
Odds in the Third Sector. COOPERATIVE COMMUNITY €ARHird Sector Elderly

Care Case Study from thiteidal report for WP6 of the Walqing project, -€3H
2009244597, 201, 18.
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Perhaps masmpressively, the ambiguity between unfavourable working
conditions and the intrinsic benefits of the job is illustrated in the
following quote by a German care assistant:

Thereds a real state of emergency in

more people evetmough | would no longer advise anyone to go

i nto care wor k. I woul dndt do i
know. | love this job. You need to be born to this job. I like
working with people.

Care assistant, Germany

How does this ambiguity, involyioonsiderable satisfaction with work in

spite ofd or rather parallel @unfavourable working conditions (in many
respects), contribute to vulnerabilising workers? It can be argued that it is
precisely the meaning derived from work regardless of vailipge
problems that makes workers vulnerable, namely in the sense that they are
more willing to accept bad working
for it by other means. Following this argument, workers in elderly care
will be less likely to complato organise, to leave or to make demands.
This is also indicated by their tendency to feel resigned, as mentioned
above. In this sense, paradoxically, workers are made additionally
vulnerable in that they have some motivation to stay in a vulnegabilisin

job.

The idea of care work as a ovocat
carers throughout the countries investigated, and the emotional labour
involved in the social rel ationsh

indeed work as an obstacle for thenmove on to potentially better
careers, as in the following example:

I would like to continue my university course, but | have too many
things to do [€é] | take care of
have to put her a sbstithied by someomheu d y .
else she misses me

Personal assistant, Italy

55 Quoted in AKuemmerlingTrying to Expand the Services without Exploiting @ edesjiloyees
Work? BIGPRIVATECARB an Elderly Care Case Study From B&mahseport for WP6

of the Walging project, S$H-2009244597, 2012d.

56 Quotedin G. Bizzotto, C. Villosi@nce There Were Wives and Daughters, Now There are

t
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condi
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ps t

an ol
Wh e n

Badanti: Working in Home Elderly Care in Italy is still an Informal, Unqualified and Unrecognised

Occupatjamp. cit21.
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Another case in point is that the meaning derived from work and the
emotional labour involved in it, implying feeling responsible for clients,

may hamper workers from striving for better working conditions. On an
individual level, and in accordance with kigh relevance of the
relationship to the client and the moral and emotional obligation linked to
their work by carers themselves, workers have difficulties to advocate
improvements: they are afraid that by getting organised they would risk
theirclient8 wel | bei ng.

For instance, i n the German context
cannot imagine demonstrating or going on strike for their own interests,
knowing that no one”is caring for their
Likewise, an Italian employee explains:

, K

| wonder what power we hawWhat types of action can unions
pursue? We can strike but strike harms vulnerable people, thus we
strike reluctantly. On the other hand social services of the
municipality look unfavourably on strike action and thus may decide
to choose another cooperative to run the service, or may decide to
use only personal assistants [unskilled care workers] for elderly
home care

Social care operator, Itély

The above quotations highlight t he | ac
many care warer sd st ori es e x piThicdodgsinot or i mpl |
mean that care workers are not aware of the adverse working conditions

they are facing, but they find it difficult to voice their opinions. This is, as

the quotes above suggest, related tathehfat they are afraid that doing

this will harm their clients. It can be concluded thus that the responsibility

workers perceive for their clients as a central feature of their job

aggravates their vulnerability by building a barrier towards exfnessing

demands. This, then, is another example for the ways in which
characteristics of work contribute to producing vulnerability.

57 A. KuemmerlingCare Workers in Germany: Undexgaigdorked but Happy? Individual
Perspectives and Agency in the German ElderypCaf22Sector

58 Quoted in G. Bizzotto, C. Villosi@nce There Were Wives and Daughters, Now There are
Badanti: Working in Home Elderly Care in ItalylidastiiahnUnqualified and Unrecognised
Occupatjap. cit 16.

59 P, HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wagedamhst.
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In this context, migrants and ethnic minorities appear to be particularly
vulnerablelnsufficient language skills @@nsidered as a problem by

mi grants and ethnic minorities, bot h in
updé for themselves because they are afra
themselves clearly, and because the | ack

a low skilled position by preventing them from pursuing further
educatioff.

Another way in which care work produces vulnerabilities, which some
vulnerable groups are specifically exposed to, is the feature of care work
being done in the home of the client. Wl aiscuss this general
characteristic of care work in the next section and will then continue to
look at its specific relevance for migrants and ethnic minorities.

4.6. Working in the Homes of Clients

As a rule, employees in domiciliary elderlyweakeon their own and in

the private homes of the elderly to care for, being alone with him or her.

This crucial feature of domiciliary care work gives it a distinctive

character. It has been previously described that this feature of care work

results in aumber of problems. It tends to render both the work and the

risks linked to it as invisible, to stand in the way of the recognition of

work by employers, and to hamper employe
organisatioh Additionally, we find that it pml i e s t hat wor ker s
relationships with their clients may decide their quality of work and can be

a source of vulnerabiftyin the Lithuanian context, Naujaniene arrives at

the following clear conclusion:

From the interviews with care workers it became evident that the

relationship with customers becomes crucial for care workers. If

these relationships are defined as 0g
alsoseenag o0 o d . And, on the Icothg rfaél, O0bad:
to displeasure at wétk

60 bid.

61M. Krenn,op. citl, 30 ff.

62P. HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wageqnhst.

63R. Naujanien®p. citf.

@ 2012 ADAPT University Press



KARIN SARDADVAR, PERNILLE HOHNEN , ANGELIKA KUEMMERLING, CHARLOTTE MCCLELLAND,
RASANAUJANIENE, CLAUDIA VILLOSIO

162

Therefore, it becomes an important factor in care work to maintain a

good relationship with clients. However, clients generally have
considerable oObargaining powero in thi:
influencear er sd wor k s i Y Casésinpaint drerclieste ver al w
refusing the use of lifting devices because they do not truSt ¢chients

rejecting ethnic minorities, and clients not allowing the carer to arrive

before a certain time thus making reaeslapt their lunch breaks and

finishing time¥. The comparative analysis further indicates that clients

have most power in the least regulated care systems, as in Lithuania and

Italy. There, we find instances of carers being accused of having stolen as

onoone is defending themd6, or being expoc
offences and threétsBut even in strongly regulated contexts, workers
ar e someti mes confronted wi t h client

manifested as violence and haras§iment

Being expsed to bad treatment by the clients is thus a generic feature of
domiciliary care work undertaken al one
however, put certain groups in society at particular Gesherally,

migrant and ethnic minority workers are paydisadvantaged at work

with the main problem being their exposure to racism that is directed

from the customef8 They are thus specifically vulnerable with regard to

racist offense as well as rejectidigrant and ethnic minority care

workers in Itly, the UK and Denmark reported issues of discrimination

64 P, HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European LaMage Jobg. cit.

65 A. KuemmerlingCare Workers in Germany: Underpaid, Overworked but Happy? Individual
Perspectives and Agency in the German ElderypCatéHector

66 G. Bizzotto, C. VillosioDnce There Were Wives and Daughters, é&evBatiand:

Working in Home Elderly Care in lItaly is still an Informal, Unqualified and Unrecognised
Occupatjap. cit 16.

67R. Naujanienap. cit21.

68 P. HohnenMeaningful and Unrecognized. Perceptions of Work in Danish Domiciliary Elderly
CaraNork op. citp. 18It should be noted that incidences of violence and abuse are a

major concern with regard to clients as well. See, for example: M. Cohen, S. H. Levin, R.
Gagin, G. Friedmarklder Abuse: Disparities Between Older People's Absclesure o

Evident Signs of Abuse, and High Risk of Xusal of the American Geriatrics5Society

No. 8, 2007, 1284230; C. Cooper, A. Selwood, M. Blanchard, Z. Walker, R. Blizard, G.
Livingston Abuse of People with Dementia by Familpi@aeattsitiRe Cross Sectional Survey

in BMJ 2009, v. 338, bl15&ttp://www.bmj.com/content/338/bmj.b155.full(Last

accessed 29 July 2012).

69 P, HohnenCapacities and Vulnerabilities in Pré&akioThe Perspective of Employees in
European Low Wagedamhst.
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or racism at the workplace. Several stories revealed incidents of physical
violent attacks as well as abusive language:

He told me that | should learn to speak properly on the

phoneét henehdl aakl pd gmand t hen | say
and then he hit me with a stick and when | tried to take it he hit me
with his fist and | grabbed his ar mét

with the job [é]
Care helper, Denmatk

Li ke wedve got o rce. wlrsthedbegamming sheds not
she wasnot nice to me, but maybe now,
going there. But in the beginning | was asking myself, is it because

I &m bl ack?

Care worker, UK

Vv
0

McClelland and Holman state that although such situations wiafly par
resolved by relocating affected care workers to other clients, these
initiatives did not remove the risk of future problen@early, the
importance of the relationship to the client can work in two directions: it
can contribute to satisfaction gretceived meaningfulness of work and

it can expose workers to serious risks, with migrants and ethnic minorities
being specifically vulnerable in the context of this generally vulnerabilising
character of domestic care work.

Interestingly, men, too, famgection by clients and are, in this, sense, a
vulnerable group in care work. However, the relevance of gender in this
generally femaifominated sector is more complicated than this. In the
next and final section of the presentation of findings, weokilat the

i mplications o f car e being a ofemal ebd
characteristic leads to welbwn adverse outcomes for women, while
having ambivalent effects with regard to the male workforce.

70 Quoted in P. HohnenMeaningful and Unrecognized. Perceptions of Work in Danish
Domiciliary Elderly Care Wprlcit18.

71Quoted in C. McClelland, D. Holm&Haring for tRéght Reasons and Surviving against the
Odds in the Third Seqtocit 13.

72 C. McClelland, D. Holmaimdividual Perspectives and Agency Amongst Domiciliary Elderly
Care Workers in the dyK cit
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4.7. Ambivaldmiplications of3fec t Femi@ingdy o

The fact that care work is traditionally as well as ideologically perceived as

of emal ed work is highly relevant to ma
is producing. The prevalence of piane work as well as low wages can
be expened by womends socially attribute

unpaid care work and work in garie jobs. Furthermore, female
dominated sectors, and care specifically because of its connotation with

being onaturally f emal eetainwonpakd), ( whi ch i
are characterised by an undervaluation of skills and, as one consequence,
low wagesd

As their narrations on their biographical career trajectories reveal, women

often appear to choose care work because it presents an option to
reconcilework and life responsibilities in spite of the often atypical

working hours. However, this concern for the family also involves

extensive household and family responsibilities, with female care workers

often having to resolve balancing paid work witHyfaand household

commitments that might include a hefty responsibility for completing

domestic and private care tasks in addition to their professional care

work™. In this sense, women, particularly working mothers, can be said to

face a o0doomd) ecoamasesbungdeof care wor k ¢
care work done unpaid in the oprivateo
Meanwhile, the very few male care workers in the sector are perceived as
oextraordinaryod workers and someti mes
males andemaleS. In some cases, social stigma and doubts about skills

are attached to being a male care worker in what is thought of as
owomends wor ko:

Like | say, the girls [female care workers] are like, are alright. And
theydve no gual ms adwo wou knemg r ki ng Wi
becauseé they wused to think 60h wel

73C. Briar, Celia, A. Junop. cit.

74P. HohnenCapacities and Vulnerabilities in Precarious Work. The Perspective of Employees in
European Low Wagedgjmlst.

SHowever, even if less often reported, women can meet-gaatist rejection as well.

In this case the problems are usually caused by wives who have cared for their partners
themselves for years and are no longer able to, feeling jealous towards/tinkecare

A. KuemmerlingTrying to Expand the Services without Exploiting éhBdenjiidyess.

cit.
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messed upd6éltds mainly a woman what (
know.
Male care worker, UK

What is indicated here are gendered constructions of care work, and of
genders being constc t ed as onat u-skdlddlfoydares ki | | ed or
provision. However, men also appear to get career opportunities that
women do not have. Thus, even in ferdafeinated sectors, we can
observe the wdlihown discriminations of women. There was
comparatiely much evidence for unequal opportunities in the German
casesAs Kuemmerling reports, care managers were disproportionally
male in spite of the overall majority of care workers being women. At the
same time there is evidence from at least one Gersgastedy that
promotion selection does not follow objective criteria. That the selection
criteria used are to some extent arbitrary or biased becomes clear in the
following statement made by a male qualified carer:

And as a man you have promotion aspedtsat 6 s cl| ear . |l can s
myself that | was lucky to get a chance. And men, in percentage

terms, are dominant at management | eve
dondt know why. It just i s.

Male qualified elderly carer, Germfiany

On the other hand, women with respective qualifications and high
aspirations are rather discouraged in this organi$ai®mwas, however,

not the case in the UK case studies, where males were given neutral roles
and had less horizontal and upward niplfilan female#n the UK case

studies, there is also evidence to suggest that those women with children
tend to achieve more favourable figkift patterns than their childless
colleagues.

To resume, it can be argued that work in the sector is pmkrasive
owomenods workdé and that this plays a pa
recognitioff. Not least, this is reflected in low material remuneration. As
we have seen, the presence of men in the sector is ambivalent: men are on
the one hand constructed as lespable carers and tend to be rejected by

76 Quoted in C. McClelland, D. Holmamdividual Perspectives and Agency Amongst
Domiciliary Elderly Care Workers in tipe ¢t 7.

77Quoted in A. Kuemmerlingrying to Expand the Services without Exploiting #iedesiployees

it Workop. cit 14.

78C. Briar, A. Junoogp. cit.
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clients, and on the other appear to find better career options and are thus
overrepresented in higher positions, at least in some countries and cases.
Hohnen concludes:

Male employees are another vulnerablepgdoalthough in a
different sense. Although they too experience resistance from the
elderly, they are also respected and are sometimes strategically used
in difficult homes. Male workers therefore seem to some extent to
occupy both position® both highlyvalued and discriminated
against.

However, this ambivalent position of men, implying some getaded
vulnerability, does not change the general vulnerability of women, who are
the main workforce in this sector and face particular difficulties with
regard to child care and inequality with regard to career perspectives.

5. Conclusion

Vulnerability is not simply a static trait of particular groups of society. As
we have argued and have aimed to illustrate, vulnerability is rather
produced in a poess of vulnerabilisation of workers. This tendency for
vulnerabilisation can be inscribed in the work itself, as in the macro level
of policies or in the meso level of work organisation. And it can be
negotiated, worsened or balanced in its interactitnghe micro level

on which individuals with their life stories and social backgrounds face
vulnerabilising working conditions and organisations, make sense of them
and act upon them.

Summarizing, the main ideas we have been following in this article are
that vulnerability is not a static trait but a dynamic process, that macro,
meso and micro level can be involved but are also interlinked in this
process of vulnerabilisation, that vulnerabilisation can be embedded in
typical characteristics of the woikelf, and that vulnerabilising
characteristics of work may have specific consequences for different social
groups and actors in society.

In the course of this article, we have outlined dominant trends on the
macro level of policies and regulations, aned that these are reflected

79P. HohnenMeaningful and Unrecognized. Perceptions of Work in Danish Domiciliary Elderly
Care Worlop. cit18.
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at the level of organisations and individual welikingOne trend
identified was towards standardisation, resulting in rigid time allocations
for tasks. This vulnerabilises workers not only in producing stressful
everydayvork, but also in forcing them to risk conflicts with their clients

or extend their working days into their leisure tkmether case in point

Is the macro trend towards privatisation, which, as we have found, is
linked to an increase of precarious workracts. This process shapes
vulnerabilities in that it is linked to high unpredictability with regard to the
monthly income. Furthermore, it is connected to the paradoxical parallel
existence of zefloour contracts that guarantee no working hours at all,
and workers being prepared to work up to 80 hours per week in order to
make ends meet.

A key finding of our research is what we call the central ambiguity of care
work. This refers to the fact that although care work is characterised by
high demands combined with low material and symbolic recognition, the
majority of workers in all five cdrias investigated reported liking their
jobs, seeing them as highly relevant, meaningful and rewarding.
Paradoxically, the inclination to like the job in spite of disadvantageous
wor king conditions can contribute to wor
them leaving the job for better career opportunities or to take part in
strike initiatives out of worry that this will harm their clients. This point
makes particularly obvious why it is important to look not only at the
external or objective characterisifcs job, but also at how it is perceived
and experienced at the individual l evel
perspectives, the ambiguity between working conditions perceived as bad
and workers being oOoOhappyo with their job
interviews, would go unnoticed.

As for the high physical demands of care work, we have seen that these
are a characteristic of the job that puts certain groups of thiorgerkt
particular risk of vulnerability: namely older workers. Meanwhilejewe ha
argued that migrants and ethnic minorities are specifically at risk of
vulnerabilisation in the frame of another crucial feature of care work:

working on oneds own in the private home
Finally, we have discussed the characteristic oinvbik sector being
percei ved as of emal eo. Her e, gener al S

constructions of gender play a part in that they are responsible for the
widespread link of female work to low wages and low recognition of
work. We have shown how mamthe sector occupy an ambivalent
position in that they may be subject to rejection by clients or doubts exist
regarding their care skills by colleagues, while at the same time, at least in
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some contexts, having better career perspectives thandjashéke in

the labour market in general.

Vul nerabilities, we conclude, do not
in complex webs of policy conditions, societal attitudes, structural
inequalities, organisational practices, individustolifes, and psonal

experiences. Being produced and shaped by interrelated social realities,
however, they may be actively addressed through efforts towards
changing these realities.

www.adaptinternational.it



Agency Work:
a Comparative Analysis

Silvia Spattini

1. Agency Work: an Overview

A thorough overview of agency waskight necessarily to start with an
analysis of the penetration rate, which measures the ratio between the
number of agency workers and the total workforce

In 2009, the average penetration rate of agency work in Europe amounted
to 1.5% of the total woftrce, down from 1.7% in the previous year and
from 2% in 2007, as a consequence of the recent economic crisis. Apart
from these general trends, agency work is not equally distributed among
countries, with a peak in the United Kingdom (3.6%) and a lawrpoin
Greece (0.1%).

Besides the United Kingdom, the Netherlands (2.9%), France (1.7%),
Belgium (1.7%) and Germényl.6%) report abovbeaverage

* Silvia Spattins ADAPT Director and Senior Research Fellow.

1 The most recent comparative analysis on the regulation of agency work in several
European countries was conducted by Eurofound (European Foundation for the
improvement of livig and working conditions): J. Arrowsmlimporary Agency Work
and Collective Bargaining in,tR@@UPrevious research on the subject carried out by
Eurofound focus on the new EU Member Statestrdwsmith,TemporaAgendy/ork

in arEnlarged Eapean Unjd2006or on the EUL5: D. StorrieTemporary Agency Work in
the European Un©0D2. See also R. Blanpain, R. Graham (essporary Agency Work

in the Information SdniBwylletin of Comparative Labour RNI@ti50s2004.

2The point of reference is the ratdculated by CIET Tr{ternationaConfederation of
Private EmploymentAgencies)vhich isspecific for agency workers. For ploeposes

of the calculationthenumber of agency workers (tithe equivalentsjsually tieen is
provided bythe national associations represgrageny firmsand members @&IETT,

andthe total workforceaccording to the ILO. The data available at the tinvetifg

refer t02009. See CieftheAgendyorkindustmround th&orld 2011.
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penetration rates too, whereas Austria and Switzerland are just below the
average with a penetration raté.d%6. Except for Sweden, where agency
workers account for 1% of the total workforce, in all the other countries
the rate is below 1%: Portugal, 0.9%, Norway and Finland, 0.8%, the
Czech Republic and Italy, 0.7 %, Denmark, Slovakia, Hungary, 0.6%,
Poland 34%, Slovenia and Romania, 0.3%, Greece 0.1%.

Gender differences among agency workers reflect the structure as well as
the social and economic situation of the country. More smieitied
markets account for a larger percentage of female workersl (E@%an
Denmark 61%, Sweden 60%, the UK 58%), whereas in manufacturing
based economies there is a prevalence of male workers (Austria 80%,
Switzerland 75%, France 71%, Germany 70%). Virtually, such a disparity
does not exist in Italy, with 52% of men arb 48 women, and in the
Netherlands, with 53% of men and 47% of women engaged in agency
work.

With regard to age distribution, it must be noted, for instance, that in
France agency workers are equally distributed between those over and
under 30 years old.hafeas in Italy the share of agency workers under
the age of 30 is nearly 60%, ufBfeagency workers in Germany make

up 40% of the total labour force, with 38% of them ranging between 31
and 45 years. In the Netherlands, workers under the age of 80faccou
almost 45%, but the largest cohort is represented by workers between 21
and 25 years old (32%).

Of particular interest is also the examination of data concerning the
duration of the assignments, which provides an insight into how agency
work is useth different countries. Leaving aside what can be observed in
terms of duration of contracts concluded between the agencies and the
users and those concluded between the agencies and',veordersght

note that they are mainly short assignments. Aeaif@ta focus
specifically on tasks with a duration of less than one month, from one to
three months, and over three months. In Italy, 66% of contracts concern
assignments lasting less than a month and only 12% tasks lasting more
than three months. The mse is true for Germany, due to a different
evolution of agency work over the years, with only 7% of contracts that
have a duration of less than one month, 29% of them from one to three
months and 64% of the employment contracts issued for over three
months. In the Netherlands, the distribution between the three groups is

3 With reference to the developmehagency work in Germarsge A. Spermanihe
New Role of Temporary Agency Work inl&a&rmfamo. 6180, 2011.
4 See below par. 7.
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rather even, with the majority of the contracts (43%) that last more than
three months. In France, where agency work is traditionally related to
tasks of a temporary nature, 45% of timéraots have a duration of less
than a month, and 25% of them last one to three months, with those
concluded for over three months amounting to 30%.

2. The Definition of Agency Work

After some statistical information, the next question to be addressed
regards the definition of agency work. Since this paper aims at presenting
a comparative analysis, providing a shared definition of agency work is
pivotal in order to determine the scope of the investigation.

Prior to the entry into force of the Europeanebiive 2008/104/EC of

19 November 2008, there was no standard definition at international or
Community level to describe the triangular relationship between an
intermediary/agent, a worker and a user firm, while international literature
referredtoisast empor ary wor k travail intétméires t r i ct
The essential feature of this relationship, as is well known, is that of
allowing the recourse to otftkrected labour without resorting to the
arrangements laid down under labour law (i.e. ctimract of
employment), but rather by means of a contract of services under
commercial law.

In the past, both the academia and the provisions set down at a

S ens

Community l evel madetempaaayook 6 t hed expr es:

otemporarworke®. Subsequently, the enforcement of the above
mentioned Directive provided a common definition, at least at EU level.
Indeedt he wording oOtemporary workoé and

50Temporary work in the strict stemils e 6 i . e.
i nt ®rYeenR Blanpaitpomparative RepoR. Blanpain, (edljemporary Work and

Labour Law of the European Community and Meltiber6tBegenteBoston, 1993,

3, 5.Inthe NorthA me r i ¢ a n tempotasy wark thraugh agedoy dtemporary

work in the strict send¢ s d e ftéemparaty helsserdid-or an overview of the

terminology issue, see K. D. Henslust a Tempemple University Press, Philadelphia,

1996, 8B, 2628. See also, R. Blanpain, R. Graham (Ees\pary Agency Work in the
Information Sociepy cit andJ. Arrowsmith,Temporary Agency Work in an Enlarged
European Uniop. cit

6 European CommissioRyoposal for a Directive of the European Parliament and the Council on
Working Conditions for dranypWorkeiSOM(2002)149Brussels, 20 March 20@2,

European CommissiahAmended Proposal for a Directive of the European Parliament and the
Council on Working Conditions for Tempora@QW2@d2) 701, 28 November.

@ 2012 ADAPT University Press

pY

ot en

otem



SLVIA SPATTINI

172

the Directive proposals which stress the temporary nature of the

employnent relationship were removed from the final version of the

European Directive.

I n the English version of the documen
wor ker 6 has bemprargdgenayglear s .t oThi s | abel
not identify workers by consiogy the temporary nature of the

employment relationship, but rather the relationship with the agency. Yet

the notion of otemporarinessd has not
defined as a temporamprk agency, that is temporary employment

agency, andheé definitions emphasise the temporary nature of

assignments performed by workers sent by the agency to the user
undertaking. On close inspection, however, regarding an assgnment

rather than an employment relationship or a wérksrtemporary can

male a significant difference. This is also consistent with national

regulations, where employment relationships between workers and

agencies are not necessarily temporary, but could well be permanent, and

agency employees must not be necessarily tempakagswieor these

reasons, it seems more appropriate to
dagency workero6 to®determine this relat
The briefd though conceptually preci8edefinition of agency work

should contribute to describe a relationship marked tgmalex

structure more properly, as being based on a combination of two types of

contracts: the commercial contract between the agency and the user firm,

on the one hand, and the employment contract or employment

relationship between the worker and tlem@&g on the other hand. This

formulation makes it possible to point out the mediated nature of the

work carried out by workers assigned to various user firms, but in

particular the special contractual interdependence lying at the basis of a

tripartite emfoyment relationship that is made possible only by the
presence of an o0agencyd supplying wor ke

7 See Directive008/104/EC of 19November2008 Art. 3,par.1.

8 See Department of Business Innovation & Skikncy workers Regulafibhs& .

9 The use of the ter a g e n eferdo thefiom providing temporary labois purely
conventional, since, in @serydayneaningthis term wouldanerely indicate the task of
recruiting workersyhereas in this case @ngencyormally becomes to all intents and
purposes aemployer. In addition, the agencysecified in thé&uropeanDirective
(Art. 3, par. 1, letteb), can bebotha legabr a natural person.
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3. Community Regulation: the European Directive on Agency
Work

At the international level, the adoption of the ILO Conventiod8loof

1997° and Recommendation No. 188 of 188lfowed to overcome the
stringent regulation on employment agencies laid down by Convention
No. 96, 1949 and introduced some minimum forms of protection for
workers.

The Directive on agency wtnwas adopttonly in 2008 as a result of a
lively debate at the Community [EBvelhich began in the 1980s but then
stalled, for, unlike the ILO Convention, concerned issues on which
Member States had a very different stand.

Negotiations among the Member States lweked in stalemate until a
turning point was reached through the joint statements of Eurociett and
Uni-Europa* and an agreement between the TUC (Trades Union
Congress) and CBI (Confederation of British Industry) in May 2008, with
the British Government i finally forewent opposing the Direcfive

The Directive takes into account all the different approaches adopted by
European as well as British social partners in pursuing the protection of

10 See ILOPrivate Employment Agencies, Temporary Agency Workers and their Contribution to the
Labour MarkeBeneva, 200paper prepared as a basis for discussions at the Tripartite
Workshop to Promot®atification of the Private Employment Agencies Convention,

1997 (No. 181).

11 0On the relevant literature, see E. Jaigiplico e privato nella gestione del collocamento: la
convenzione OIL n. 181MDiritto delle Relazioni Indyst88B, No. 2, 81-167.See,

also, J. Nakayama, A. SamoroBabjic and Private Employment Servicezostamc€do
Cooperatipin R. Blanpain, R. Graham (edsgmporary Agency Work in the Information
Societyp. cit2628

12 For an analysis s&k Countouris, R. HortorlThe Temporary Agency Work Directive:
Another Broken Pronmskdustrial Law Jourr2fl09, 329; B. Wad3ie Richtlinie des
Euorpaischen Parlaments und des Rates Ubgr Zaithahoiitfir Europaisches Buakial
Arbeitsrech2009, 20and T. Vaes, T. Vandenbrandmplementing ewvTemporary
AgendyorkDirectiy@009.

13 On the various Directive proposals and on the ensuingtiomdjng debate, see L.

Zappala,The Temporary AgencybileWRnlitidaleAgedmenDi r ect i ve:

Industrial Law Jourrzdl03, 18; R. Blanpaimfroductory Remarks: the Evolving Attitude
Towards Temporary Agengyin®rBlanpain, R. Graham (edsemporary Agency Work

in the Information Society, Np. &0

14 SeeEurociett, UniEuropa,Joint Declaration withiRrdmework of Bexicuritipebate

27 February2007,and Eurociett, UniEuropa Joint Declaration orDthé& Directive on
WorkingConditions fiemporafgendiforker29 May2008.

15N. Countouris, R. Hortorhe Temporary Agency Work Directive: Another Broken Promise
in Industrial Law JourB@D9, 329.
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agency workers and in safeguarding the reliability of thisrycaitg
workers, in particular by applying the principle of equal treatment and
considering agencies as employers.

3.1.Regulatory Approach and Scope of Application

The Directive particularly emphasises the working and employment
conditions of agenayorkers. Its scope is limited to agency work, with
special reference to the protection of wotkers

The Directive does not set down specific rules in terms of market
structure, i.e. there are no provisions indicating the special administrative
proceduredo obtain a license and operate as an employment agency.
However, attempts have been made also in terms of structural regulation
of the market, in particular by means of Art. 4, which requires the
Member States to review bans and restrictions on theagano§ work

and to assess whether its use is justified on the grounds of specific
circumstances.

The Directive introduces minimum requirements for agency work (Art. 9),
and Member States retain the right to apply or introduce legislative
provisions or carlude collective agreements which are more favourable
to agency workers. The Directive does not justify a reduction in the level
of protection of workers in the different Member States.

Art. 1 of the Directive narrows down the scope of application tora/orke
employed by an agency (as defined in Art. 3) andesgmraritp
perform an assignment to user undertakings under the supervision and
direction of the latter. However, no limitations are placed on the
maximum duration and extension of single assigam

3.2.Equal Treatment

The debate on the principle of equal treatment constituted a hindrance to
the approval of the Directive. Some European countries, particularly
Ireland and the UK, opposed the idea of introducing this principle into
their natimal legal systems, as regarded as moving away from the flexible
nature of agency work, and potentially leading to a deterioration of the

16 See W. Warneckemporafygendorkd Guide fofranspositionNstional Leyé&tui,
Report 11720119.
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mar ket in the employment agencies?d
On the contrary, many Member States have already conformed with this
princide, especially in relation to pay, training, living and working
conditions. In some cases, these provisions were laid down in national
legislation, whereas in other cases they were envisaged in collective
agreements.

The principle was eventually incluidethe DirectivE, even if exceptions

are possible under special circumstances and provided that they are agreed
upon by social partners, or included in national collective agreements (Art.
5, par. 3 and 4). With reference to remuneration, it is passiblegate

from the principle of equal treatment in case agency workers hired on an
openended contract of employment with an agency and are paid also for
the time between two different assignments. (Art. 5, par. 2).

The principle of equal treatment hagide scope and is not limited to
economic aspects, as it refers to
conditionso which should be oat I
workers if they were recruited by the user undertaking to occupy the same

j o B.dheDirective also includes two specific clauses on the rules in
force in user undertakings to protect pregnant or nursing mothers,
children or young people (Art. 5, par. 1, letter a) and on the rules intended

to ensure equal treatment between men and womén at o t ac k| e

forms of discrimination based on sex, race, ethnic origin, religion or

sect ol

ot he

east tr

oal |l

beliefs, disabilities, age or sexual or i

companies must comply with these obligations and in accordance with
relevant legidian, regulations and administrative provisions, collective
agreements and/or some other general provisions.

Accordingly, it can be assumed that the principle of equal treatment is also
applicable to the right of agency workers to have access to aorenities

collective facilities (Art. 6, par .

4) .

canteens, chidar e facilities and transport ser

should be given access to these services under the same conditions as
workers employed directly by thend er t a ki ng, unl ess
treatment is justified by objectiyv
The principle of equal treatment is particularly important in that it
contributes to guaranteeing the reliability of agencies, for competition

17 SeeT. Vaes, T. Vandenbrand¢mplementing KrewTemporadygencwork Directive
HIVA-K.U. Leuven2009, 226.

18SeaWV. Nienh&duser, W. Matiskef f ect s of the OPrinciple of

Agency Work: Compensation and Working €dedithonarg Agency Wdrk European
Countrigkdustrial Relations Jo@OGh, 64.
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based on differences atbeomic or regulatory levélviz. on lower

labour costs®d is not allowed. Given equal labour costs, competition
should be based on the quality of services and on the ability of agencies to
meet the needs of the user companies.

3.3. EmployabilityAgfency Workers

To ensure agency workersdéd protection,
promotional approach, as it does not limit itself to merely supplying equal

income and adequate working conditions, but it is also intended to

improve access to employrmand fostering employability.

Agency work can serve as a stepping stone towardestplogment,

and the Directive thus provides that agency workers should be informed

on the vacancies available at the user undertaking (Art. 6, par. 1), also
encouragio the direct hiring of workers by the user enterprises. In a

similar vein, Member States shall take the necessary step to ensure that

any clause oOprohibiting or having the
of a contract of employment or an employmeatioekhip between the

user undertaking and the temporary age
is null and void or may be ruled null and void (Art. 6, par. 2).

With a view to further protecting workers as well as promoting permanent
employment, agencies a@ allowed to charge workers any fees in

exchange for arranging for them to be recruited by a user undertaking, or

for concluding a contract of employment or entering into an employment
relationship with a user undertaking after an assignment.

Since training is seen as the most effective tool to strengthen the position

of agency workers in the labour market and increase their levels of
employability, the Directive promotes access to education and training. In
particular, Member States shall @mgnt appropriate measures to ensure

the same access to training offered to the employees of the user enterprise

(Art. 6, par. 5, lettdy), as well as to facilitate access to training for agency

workers even in the intervals of time between assignmeortger to

enhance their career development (Article 6, paragraph 5).letter.

3.4.Restrictions and Bans on the Use of Agency Work
Besides the principle of equal treatment, equally controversial was the idea

to repeal restrictions and bans on the afsagency work. Belgium,
France, Luxemburg and Finland opposed the stance of most market
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oriented countries as they considered the Directive proposal too
unbalanced on the side of a market opening approach, which might be
detrimental to workers.

Thereargr of ound di fferences in the Member
of restrictions or bans on the use of agency work, chiefly if one looks at

specific work activities and sectors, at the percentage of agency workers

allowed to be hired by the user undentgkaluration and number of

assignments permitted, reasons or conditions required to resort to agency

work, provisions on replacement of workers on strike and compliance

with health and safety rules.

For this reason, poliecgakers could not completely remalk the

limitations on the use of agency work, and opted forwimsolution as

laid down in Art. 4. Certain restrictions apply only if justified as a result of

some common interests and oregarding,
workers, the requiremts of safety and health at work and the need to

ensure that the labour market functions properly and that abuses are

S

preventedo. However, in order to repeal

restrictions, the Directive provides for a review of all bans ardioest

in the different countries. By 5 December 2011, Member States had to
communicate to the Commission the results of the review (Art. 4, par. 5)
conducted also in consultation with the social partners (Art. 4, par. 2) or
carried out directly by thecsal partners in case such limitations were
established by collective agreements (Art. 4, par. 3).

It should also be noted that the such a review is not related to the access
of agencies to the agency work sector, as it is explained that the review is
without prejudice to national requirements related to registration,
licensing, certification, financial safeguards or monitoring of temporary
work agencies.

3.5.Collective Rights

The Directive also deals with collective rights of agency workers with

partcular reference to bodies representing workers (Art. 7) in both work

agencies and user companies, and provides for the right to information of

wor kersd representatives (Art. 8) .
Agency workers shall be included ofor
threshadl above which bodies representing workers provided for under
Community and national law and collective agreements are to be formed

at the temporarwor k agencyo6 (Art. 7, par . 1).
States may provide that agency workers be counted veiatioglthe
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threshold above which bodies representing workers are to be set up in the

user undertaking, in the same way as if they were employed directly by the

user undertaking.

Concurrently, the Directive lays down provisions concerning (Art. 8)

informaion obligations the user undertakings on the use of agency

wor ker s. The user company mu st suppl
representatives at the time of presenting data on the employment situation

within the firm.

4. National Regulations and Varied Reglatory Models

Even before the enforcement of the Directive, agency work in almost all
Member States was governed by special provisions or by a more general
regulation on private employment agencies (both tempordry
agencies as well as recruitnag@ncies) The only exceptions in this
sense were Bulgaria and Lithuania.

However, these regulations on agency work have been introduced at
different times at an international level. Some Member States have laid
down a first set of rules on agency worindithe 1960s and 1970s. This

is particularly the case of the Netherlands (1965), Denmark’(1968)
Ireland (1971), France and Germany (1972), the United Kingdom (1973),
Belgium (1976), and Norway (1977). Other countries have regulated
agency work betwed¢he end of the 1980s and the end of the 1990s:
Austria (1988), Portugal (1989), Sweden (1993), Luxembourg and Spain
(1994), Itafy (1997), with Cyprus (1997) and Malta (1990) which
envisaged specific legislation on private employment agencies. Other
counties regulated agency work only after 2000: Finland, Greece and
Hungary (2001), Poland, Romania and Slovenia (2003), the Czech
Republic and Slovakia (2004), and also Estonia (2000) and Latvia (2002)
laid down provisions on private employment agenciesariéassed a

law on agency work in May 2011, that entered into force on 1 December

19See S. Clauwaesyrvey of Legislation on Temporary Agé&iaylVBitssels, 2000.

20 Denmark has abolished the relevant legislation in 1990, leaving ttienredukse

sector to collective bargaining, see J. Arrowsheithporary Agency Work in an Enlarged
European Unjop. cit

21 For an evolution of agency work and its legalisation in a comparative perspective, see
M. Tiraboschilavoro temporaneo e shrantme di manodo@éppichelli, Torino,

1999.
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201%2 and so did Bulgaria and Estonia in January R@ti2ermore, all
countries have revised their legislation during the 2000s, especially in most
recent years, in omdéo ensure the transposition of the European
Directive.

In a number of legal systems agency work is extensively governed through
collective agreements (Denmark, the Netherlands, Sweden), as well as
through codes of conduct and even mechanisms akgdtiort®
(Finland, Norway, Ireland, the United Kingdom, Sweden, but also
Australia and the United States).

Agency work regulations can be more or less stringent depending on
whether certain criteria are counted, such as the type of license required to
agegies, the obligation for agencies to have an exclusive business
purpose, the ban on the use of agency workers to replace workers on
strike or in some specific industries, the scope to resort to agency work
solely in the case of temporary or occasiona) task specific cases laid

down in legislation, limitations to the duration of contracts of
employment or assignments at a user undertaking, compliance with the
principle of equal treatment, obligation to inform the relevant authorities.
Onthe basisdf hese criteri a, countries ar
not have any (or only a few) of the above mentioned restrictions and
prohibitions, and if no extensive regulation has been set down on the
subject, which means resting more on collective lnaggand/or sel
regulation codes. This category includes Ireland and the United
Kingdont*, as here no State intervention in the labour market is supplied,
the Nordic countriés(Denmark, Finlarf§y Swede®, and, outside the

EU, Norway), and the Netherlafidsvhich, despite being traditionally

22 See T. BagdansHKisiplementation of EC Directive on Temporary Agency Work into Lithuania
Legislatipim Jurispruderi® No. 32011,10391053.

23 As for the of codes of practice and otherreeglfilation, sek. O, Guide to Private
Employment AgeadRegjulation, Monitoring and EnfoGemneswat, 2007, 39 ff.

24 See C. Forde, G. Slateégency Working in Britain: ChaCacteeguences andtiRegul
British Journal of Labour Rel2005s249.

25 As for the origins and development of agency wofkordic countriessee R.
Eklund, Temporary Employment Agencies in the NorditSaundtinesian Studies in Law
2002, Vol. 43, 31333.

26 See Ministry of Employment and the EcondBuidebook for Temporary Agency Work
Helsinki, 2011.

27See B. Nystrongwedeim R. Blanpain, R. Graham (edsemporary Agency Work in the
Information Society, , d{9¥203.

28 See D. Visser, W. Plessen]aobsThe NetherlaniddR. Blanpain, R. Graham (eds.),

op. Cit225245.
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oriented towards market intervention, have not introduced specific legal
constraints, leaving social partners free to regulate the subject.

The majority of regulations in continental and Southern Europe, including
Austria, Belgiuf) BulgariaCyprus, Czech Republic, Estonia, Ffince
Germany, Greece, Hungary, Itfly Latvia, Luxembourg, Malta,
Poland Portugdf, Romania, Slovakia, Slovenia, and *3peam be
classified as being restrictive or of a rather restrattaracter, for they
introduced a certain number of the foregoing limitations to the use of
agency work.

29 See F. Hendrick¥d General OveryiswR. Blanpain, R. Graham (edsgmporary

Agency Work in the Information Sociefy7-@d. cit.,

30 SeeC. VigneauTemporary Agewkyk in FrancEomparative Labaw and Policy

JourngR002, 455. SmitkVidal,FrangenR. Blanpain, R. Graham (edwp),cit115125.

31 SeeP. SchiurerEmployee Leasing in Germany: the Hiring Out of an Employee as a Temporary
WorkerComparativabor Law and Policy JoAft#, 67; B. Wadgmporary Agency Work

in Germany: Reflections on Recent dduelmanehGomparative Laywwand Industrial

Relation2003, 38M. WeissGermanin R. Blanpain, R. Graham (edp)cit 127142.

P. Schurer,eiharbeit in Deutschiaf&cht der Arpb20207, 231,

32See M.T. Carinddgency Work in ltaly WP C. S. D. L. E. odMa86 si mo DO ANt
2011; R. Del Puntda nuova disciplina degli appalti e della somministrazione di lavoro
Various AuthorsCome cambia il mercato deldawardMilano, 2004; M. Magnéam,
esternalizzazioni e il nuovo diritto diel Mvétagnani, P. A.Varesi (ed3tjanizzazione

del mercato del lavoro e tipologie ,c@Gigppicaklli, Torino, 2005; P. Chieco,
Somministrazione, comando, appalto. Le nuove forme di prestazione di |anoko a favore del terzo
Curzio (eds.),avor@ diritti dopo il decreto legislativo 22068, Bari, 2008ee V.
Speziale&Somministrazionevdirén E. Gragnoli, A. Perulli (ed&3, riforma del mercato del

lavoro e i nuovi modelli contGetiatn, Padov2004.

33K. HakanssoyiT. IsidorssonR. Pond E. Sol C. Teissierd Unterschtz, F. Warneck,

Representation of Agency,\Weparaent for Work Science, University of Gothenburg,

Sweden, 2009, 63.

34 See R. Boheim, A. Cardog@emporary Agewayrk in Portugal 12980 IZA

Discussion Papers, No. 3144, 2007.

35See M. C. Rodriguez Pifiero R@pmainin R. Blanpain, R. Graham (ed¥p),cit171

190.
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5. Restrictions on Market Entry:the Licensing Systems

5.1.The Licensing Systems

Agencies are granted authorisdtdlowing anadministrative procedure
consisting of a preliminary control which assessegliance with the
statutory requirements.

This authorisation represents a barrier to market entry, as it places a limit
to the number of firms that can operate in the secttinose countries

where an authorisation is required, the labour supply is generally
prohibited unless agencies have obtained the relevanflicense

The presence of a licensing system is one of the indices typical of
restrictive jurisdictions.

The majorityof the European countries envisage a licensing system.
These include Austria, Belgium, Cyprus, Czech Republic, Germany,
Greece, Hungary, Ireland, Italy, Latvia, Luxembourg, Malta, Poland,
Portugal, Romania, Slovakia, Slovenia, and Spain. They havedall carr
out controls on agencies before issuing the foregoing authorisation.
However, the licensing systems vary in strictness, as different countries
have set different requirements that agencies must comply with.

A special case is France, where no autimriss required, yet agencies
must submit a special statement to the labour inSpether same holds

true for Lithuania. In Bulgaria, agencies must notify the local Directorate
of the National Revenue Agency of their activities.

In more liberal countse(Denmark, Finland, the Netherlands, Sweden,
the United Kingdom) and Estonia no authorisation is required, the only
exception being Ireland, where agencies must register to the relevant
authority for administrative and tax purposes, and not becausadhere
special procedures they have to comply with in terms of monitoring.
Drawing on the results of the analysis of the different licensing systems, it
emerges that agencies are often required to:

- provide financial guarantees to ensure solvency;

- have acquired expertise in the field;

- hold a secondary education qualification;

36 With reference taegistration and licensingge ILO,Guide to Private Employment
AgencieRegulation, Monitoring and Enfoppeieh®15.
37 Seebelowpar.4.2.
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- have adequate equipment and premises, show evidence of good repute
of owners and/or manag#&rs

In the case of France, for instance, aweff solution was adoptédo
authorisation is required to agenciget the sector has not been
compl etely |l i beralised. Agenci es

Inspectoraté) which however does not carry out any obihat is
preventative in natfe Agencies can start operating in the sector only
after having received confirmation from the Labour Inspectorate. The
same procedure is required to agencies willing to open, move or close a
branch.

Alongside this statemte agencies must provide financial guarantees
ensure their solvency, which is arrived at as a percentage of their annual
revenues, on the basis of a specific rate which is contained in a special
decree issued every year.

Agencies must also submit a report to the employment servideo{@aow
emplpiproviding information on the employment contracts concluded
with agency workéfs

In Germany, agencies must apply for authorisation to the Federal
Employment AgencyB(ndesagenfir Arbéit which is in charge of
issuing licenses and carrying out controls. The fee that agencies pay for
administrative procedures cannot exceed 2,500 Euros.

Licences are first granted for one year on a provisional basis and
subsequently reneW&d\ permanent licence is provided after three years

of continued activity.

Agencies do not have to meet special requirements to be granted
authorisation, yet there are a number of cases which are statutorily singled
out in which authorisation is denied oroked, viz. violation of social
security laws, safety in the workplace andcompliance with the
obligations laid down in labour legislation.

Agencies are also required to inform the Federal Labour Agency on each
assignment, notify name, address, placdaea of birth of the employee

sent to a user undertaking, list the tasks performed, and the beginning and

38 See ILOGuide to Privamployment Agen&egulation, Monitoring and Enfoogement
cit p. 1620.

39 See S. Smitidal,FrancenR. Blanpain, R. Graham (edw),cit117.

40Art. L125345, c. trav.

4LArt. L125349, c. trav.

42Art. L125146, c. trav.

43par. 2AUG.
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duration of the assignment. Moreover, they must also deliver a biennial
report on the number of workers, types of jobs, assignments and user
undert&ings.

In the Netherlands, the licensing system was repealed in 1998 in the
attempt to liberalise the se&owith a view to promoting and increasing
workersod opportunities to access the | abi
In a similar vein, in the UK, the authorisation mhoee introduced in

1973 was repealed in 199At present, agencies must simply notify the

tax authority and enter the Register of Companies. No control of a
preventative nature as in the traditional licensing systems are conducted
here, but the EmploymeAgency Standards Inspectorate supervises the
activities of employment agencies.

On the contrary, in Spain, authorisdtisngranted upon compliance with
specific requirements concerning organisation, financial guarantees,
exclusive business purpose, wage social security contributions. The
authorisation is issued for one year and subsequently renewed, and
becomes permanent after three {fears

Agencies must also inform the relevant authority on the contracts
concluded with agencies and the reasonssfarting to agency wétk

6. Conditions and Restrictions on the Use of Agency Work

6.1.Conditions on the Use of Agency Work

The recognition of the legal status of agency work has not resulted in a
complete liberalisation of the seftoin many countries, the law
expressly specifies activities, geographical areas, sectors, types of jobs
and/or tasks, and reasons for which agency work is dllowed

44 See K. Tijdens, M. van Klaveren, H. Houwing, M. van der Meer, M. van Essen,
Temporary Agency Work in The Netherlatetdam Institute for Advanced Labour
Studie, Working Paper No. 54, 2006, 3.

45 See G. Morrig€nglandn R. Blanpain, R. Graham (edw) cit106.

46 See M. C. Rodriguez Pifiero R@pginin R. Blanpain, R. Graham (edsp),cit186.

4TArt. 2, Ley 14/1994.

48Art. 5, Ley 14/1994.

49 See Policy Department Economic and Scientific PBlieylmpact of New Forms of
Labour on IndigdtRelations and the Evolution of Labour Law in the EurGpegyebmion,
ParliamenBrussels2008, 446.

50See J. Arrowsmitfiemporary Agency Work in an Enlarged Eurqpparcit2ai.
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An example is provided by the criteria adopted to evaluate the nature of
liberalisation. As a ruldadral or quite liberal countries do not provide the
cases in which agency work is permitted, but only the special
circumstances under which it is not, in particular to replace workers on
strike. Less liberalised countries, instead, tend to list tregeawysvork

is allowed. These include in particular France, Italy, Poland, Romania, and
Spain, where restrictions on the use of agency work include the following:
- Replacing one or more workers in the user undertaking when absent;
- Performing jobs, which, byeir own nature, have a limited duration;

- Facing a temporary peak in the working activity;

- Carrying out tasks of a special or urgent nature that cannot be

performed by employees operating in the
- Filling a permanent position for thme necessary to select a suitable
candidate;

- Performing seasonal work for which, in some sectors, neroghesh
contract is provided due to the nature of the activity.

A case in point is Italy where national legislation combines two different
approachesin the case of assignments of an indefinite duration, the
Italian law provides an exhaustive list of cases which can be further
detailed in collective agreements. For assignments of a definite duration,
the law merely requires the indication in the emeildyoontract of a
technical, production, or organisational reason that justifies the recourse
to agency work, which is also admitted for substitute work.

Il n France, the use of agency work is o
and temporary task definads an 6@&>§ and ¢ Mimitedntad the
cases specified in the Labour Code. Most notably:

- Replacement of a worker in the event of. absence, temporary shift to
parttime work, suspension of the employment relationship, departure of
a worker before & removal of his/her position, or during the
recruitment procedures of a permanent worker;

- Temporary peaks in workload;

- Seasonal jobs or activities in certain sectors for which the recourse to
permanent workers is not widespread;

- Performing jobs whicare considered urgent because of safety réasons

- Replacement of the management in a craft business, industrial or
commercial undertaking, of a chartered professional or a relative who
effectively participated in the business activity on a regular and

S1Art. L12516, c. trav.
S2Art. L125111, c. trav.
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professional basis or of an associate of a professional company;

- Replacement of the head of a farm, disedarm, of family helpers, a
partner of the company or of a family member who participates in
agricultural or other activities of the enterprise.

In addition, agency work is permitted when it allows for:

- The inclusion in the labour market of unemployed people facing
difficulty in social and occupational terms;

- The completion of vocational training on the part of a worker;

- Vocational trainingvithin the framework of an apprenticeship scheme
leading to a degree or vocational qualification (included in the national
directory of vocational certifications).

Unlike France, German law does not narrow down the use of agency
work to specific situatiors reasons, although a number of cases in
which agency work is prohibited are singléd out

Also in the Netherlands there are no indications concerning limitations on
the recourse to agency work, but there are cases in which agency work is
not permitted.

The same holds true for the United Kingdom, which has maintained a
liberal approach, not providing specific limitations to the use of agency
work. Restrictions can however be laid down in collective agreements, for
the most part concluded at the locadllev

As for Spain, in the paagency work was permitted only in the cases
specifically envisaged in legislation, as is typical of restrictive®systems
More recently, legislation was amended and agency work is now permitted
in the same cases for which dis&m work is allowétl according to
Article 15 of t Es@tutoWde rids eTralsafadoesst at ut e
manufacturing of special goods or provision of specific services;
temporary needs (increase in workload and orders), replacement of absent
workerswho have the right to retain the job. These cases, however, are in
practice the same as those previously detailed for agency work. In
addition, following the recent changes introduced by Law No. 3/2012 to
reform the labour market, it is also possiblegort to agency work in

the cases laid down in collective bargaining, also at a cenelany

53 AUG.

S4WAADI.

55See M. C. Rodriguez Pifiero R@maininR. Blanpain, R. Graham (ed),cit174.
56 Art. 6, Ley 14/1994.
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6.2.Bans on the Use of Agency Work

Statutory restrictions and bans on the use of agency workers are due to
the persistence of a certain mistrust towduidsform of employment,

even though over time the significant increase in the recourse to agency
work improved the general feeling towards this type of employment, and
produced a winding down of such restrictions.

In the past, bans mainly concerned tbeurse to agency work in specific
industries. These limitations have progressively been removed and now
exist only in a few countries. Restrictions regard the construction sector
(Germany), the maritime sector (Belgium, Portugal) and the transport
sector Belgium).

Limitations are also provided in the case of particularly dangerous jobs or
occupations requiring special medical surveillance (Belgium, France,
Poland, Portugal, Slovenia, Spain), or in the event of employers that have
not complied with the legitive provisions on health and safety (ltaly).

Some other limitations might be placed for reasons related to public order
or to the protection of workers. These include bans on the use of agency
workers in the months following dismissals for economsonsea
(Belgium, France, Greece, Italy, Luxembourg, Poland, Portugal , Slovenia,
Spain, Sweden) in the event that the positions that have been suppressed
are the same to which agency workers would be assigned (France, Italy) or
if agency workers have to penmi tasks for which employees are
temporarily suspended or experience a reduction in working hours or are
entitled to some forms of income support (France, Italy).

The recourse to agency work to replace workers on strike is usually
prohibited also in motieral legal systems. In those countries where this

is not allowed by law, the ban is generally established in collective
agreements or seHfgulation codes (the Czech Republic, Finland, the
United Kingdom).

Only in a few countries can agency workelsceegvorkers on strike. In

some cases, this is the result of some very liberal policies (Ireland), or of
the lack of an adoc regulation (Cyprus, Estonia, Malta, where the
existing regulation refers to employment and recruitment agencies of all
types).

In France, a number of restrictions on the use of agency work are
statutorily laid down, and almost all the abwmtioned limitations are
included. In this sense, the labour code prohibits the recourse to agency
work to replace workers on strike, and @&rtprohibitions concern
particularly dangerous jobs or jobs requiring special medical controls. It is
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also forbidden to resort to agency work to replace medical practitioners
who are in charge of carrying out the medical surveillance of Workers

A furtherban on the use of agency work is placed during the six months
following layoffs for economic reasons, in the case of temporary peaks in
workload, including occasional orders of a defined duration which do not
fall within the ordinary business activitit®wever, the use of agency
work is possible if the assignment does not last more than three months
and cannot be extended, or in the case of an exceptional export order that
requires a special effort both in qualitative and quantitative terms on the
part d the employer. If the latter, the recourse to agency work is subject
to information and consultation of works couricils

In the case of Germany, although the law on agency work is restrictive, no
particulars are provided to indicate the cases in whiuty agerk is
permitted or prohibited. Restrictions on the use of agency work are
limited to the construction sector. Apart from that, it is not even
forbidden to resort to agency workers to replace workers on strike,
although agency workers may refuse tk imaa user undertaking where
collective action is taking pfic®/hereas in the Netherlands, pursuant to
Dutch legislation, the use of agency workers is prohibited only to replace
workers on strike

In the UK, there are no particular restrictiong@ency work. It is only
forbidden to resort to agency workers to replace workers on strike and
when a worker has been directly employed for the previous six months by
the user undertaking, unless the worker gives his consent iff.writing
Spanish legislatigorohibits agency workers to replace workers on strike
or to carry out activities that can be particularly dangerous in terms of
health and safety. Agency work is also prohibited in the 12 months
following the dismissal of employees in equivalent pssitidhe case of

unfair dismissals or dismissals taken place pursuant to Art. No. 50, 51 and
52, letter. ¢, of the Workersd Statute.
workers to other agenctes

57Prohibitions are indicated in Ari25110 c. trav.

58See ArtL12519 c. trav.

59Art. 11, par. 5, AUG.

60 Art. 10, WAADI. See K. Tijdens, M. van Klaveren, H. Houwing, M. van der Meer, M.
van Essergp. cit28.

61 Regulation 7, S.l. 2003/3319.

62Art. 8, Ley 14/1994.
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7. Contractual Arrangements in Agency Work

In reguléing agency work, the contractual form to be implemented
constitutes a contentious issue. This is particularly true at the time of
conducting labour inspectioas,a tool to monitor and verify compliance
with the restrictions imposed by law, and notasly means to protect
workers and their contractual freedom.

7.1. The Contract between the Agency and the User and its Duration

As a rule, more restrictive countries often require the contract to be in
writing, whereas in liberal countries, as wall th®se in which agency

work is not regulated by special provisions, the law kept silent on the
matter. With regard to the commercial contract between the agencies and
the user§ the written form is mandatory in Belgium, the Czech Republic,
France, Gernmy, Greece, Hungary, If4ly Luxembourg, Poland,
Romania, and Spain.

The same considerations hold true with reference to the duration of the
contract. Indubitably, it is the most restrictive countries which require
assignments to be exclusively on a-fexaal basigBelgium, Brazil, the
Czech Republic, France, Greece, Japan, Luxembourg, Poland, Portugal,
Romania, Slovenia, and Spain). This approach is once again illustrative of
the mistrust characterising this form of employment. A shift towards
openended contracts would contribute to overcoming the idea that
agency work can merely respond to the temporary needs of the
employers, gradually becoming an effective tool of work organisation
through iRrsourcing.

In France, the contract concluded between tmeyged useCpntrat de

mise a dispogitioast be in writing and signed up to two working days
after the agency worker has started working at the user underfdiéng
contract must include: the reason
and quali€ations who is being replaced, the duration of the assignment,
the express provision of the scope to change the initial date of the
assignment, the job description, terms and conditions (qualifications,
working hours, place of work), type of personakgtigé equipment,

63See S. Clauwaen. cit9-10.

64 See L.Zappala,La forma nel contratteodiministraziowt®? C.S.D.L.E. Massimo
D6 ANntona, No. 77, 2005.

65Art. L125142 c. tav.
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